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Court of Appeals of the District of Columbia 


American Auto Trimming Company, Michigan, elt al., 

Appellants, 

vs. | 

Commissioner of Internal Revenue. 


1 Docket Number 3430. 

i 

American Auto Trimming Co., Mich. ; The AmericaIn Auto 
Trimming Co., Ohio; Kolb-Gotfredson Realty Co.; Mich.; 
Kolb-Gotfredson Horse Co., Michigan; Gotfredson Land 
Company, Michigan, Petitioner, | 

. j 

vs. j 

Commissioner of Internal Revenue, Respondent. 


For Taxpayer: Mr. Goodner, Esq. 
For Commissioner: Mr. Byrne, Esq. 
Esq. 


Docket Entries. 


Mr. Jackson, Esq. 
Clark T. j Brown, 


1925. | 

Apr. 9. Petition received and filed. 

“ 21. Copy of petition served on Solicitor. 

“ 21. Notification of receipt mailed taxpayer. 

May 11. Motion to make petition more definite and certain 
filed by Solicitor. i 

“ 14. Order to make petition more definite and Certain— 
both sides notified. 

“ 21. Motion for extension of time for answering mo¬ 
tion to make petition more definite and certain 
filed by taxpayer. 

“ 23. Order allowing until 6-4-25 to answer Commis¬ 
sioner’s motion, signed and filed. Both sides 
notified. 
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June 3. Answer to Commissioner's motion that taxpayer 
make appeal more definite and certain—incor¬ 
porating affidavit covering parts of appeal to 
which objection was made—filed by taxpayer. 

“ 5. Copy of answer to Commissioner’s motion served 

on Solicitor—Notification mailed taxpayer. 

“ 25. Answer to petition as supplemented or amended 
by affidavit of Benj. Gotfredson sworn to June 
1, 1925, filed by Solicitor. 

Jnlv 9. Copv of answer served on taxpayer—assigned to 
9-28-25. 

Sept. 21. Depositions filed. Copy served. 

“ 21. Motion for continuance filed by taxpayer. 

“ 22. Granted (Reserve B). Both sides notified. 

“ 22. Copy of depositions of B. Gotfredson, L. Gotfred¬ 
son, R. B. Gotfredson, M. Gotfredson, M. H. 
Coleman, W. J. Gray and J. R. Bodde, served 
on G. C. 

1926. 

Apr. 8. Motion to place on General Calendar, filed by 
taxpayer. 

“ 12. Granted—Both sides notified. 

Aug. 31. Hearing date set for 10-6-26. 

Oct. 6. Hearing had before Mr. Smith on merits. Stipu¬ 
lation filed, both briefs due in 30 days. 

“ 8. Transcript of hearing (Oct. 6) filed. 

Nov. 5. Brief filed by taxpayer. 

“ 5. Motion for extension of time to file brief filed 

by G. C. 

“ 8. Granted. Both sides notified. 

Dec. 6. Motion for extension to Dec. 8, 1926 to file briefs 
filed bv G. C. 

“ 9. Brief filed by G. C. 

“ 7. Granted. Both sides notified. 

1927. 

Feb. 16. Ordered taxpayer’s motion be granted—to with¬ 
draw from the petition any objections made 
to deficiencies—signed and filed. Both sides 
notified. 

2 

Apr. 25. Findings of fact and opinion rendered. Judg¬ 
ment on 15 day notice. Both sides notified. 
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Sept. 19. Notice of settlement filed by G. C. 

“ 21. Notice allowing taxpayer until 11-1-27 to file alter¬ 
native settlement for hearing 11-17-27 ;| failure 
to do so, hearing set 11-8-27. 

Nov. 1. Notice of alternative proposed redeternjiination 
filed by taxpayer. I 

Nov. 17. Hearing had before Mr. Smith on settlement— 
C. A. V. | 

“ 22. Transcript of hearing 11-17-27 filed. j 

Dec. 28. Order of redetermination—entered. 


1928. | 

June 8. Motion to fix amount of supersedeas bohd, filed 
by taxpayer. Granted. 

“ 25. Stipulation of venue filed. Ct. of Appeals; of D. C. 

“ 26. Petition for review with assignments of eiiror filed 
by taxpayer. 

“ 26. Proof of service filed. 

Aug. 20. Motion to enlarge time for preparation apd trans¬ 
mission to Oct. 21-28 filed by taxpayer. 

“ 20. Statement of testimony offered in evidence lodged 
by taxpayer. 

“ 20. Statement of testimony not offered in evidence 
lodged by taxpayer. j 

“ 20. Proof of service of statements and notice! of hear¬ 
ing to settle record 9-25-28 filed. j 

“ 21. Order enlarging time to Oct. 24, 1928 for delivery 
of record papers, entered. ; 

“ 27. Praecipe of record with service thereon! filed by 
taxpayer. 

“ 28. Supplemental praecipe filed by General!Counsel. 

“ 28. Objections to statement of evidence filed!by G. C. 
Sept. 27. Transcript of hearing 9-25-28 filed. j 

“ 25. Hearing had before Mr. Smith on merits on ap¬ 
proval of statement of evidence. Taxpayer to 
file settlement and statement of facts, i 
Oct. 11. Statement of testimony offered in evidence ap¬ 
proved and ordered filed. 

“ 11. Statement of testimony not offered in evidence 
approved and ordered filed. 

“ 11. Supplemental praecipe filed by taxpayer with 
proof of service thereon. 

“ 19. Supplemental praecipe filed by G. C. 
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Oct. 24. Order enlarging time to 11-7-28 for preparation 
of evidence and transmission of record— 
entered. 

Nov. 7. Order enlarging time to 11-20-28 for transmission 
of record—entered. 

Now, November 13, 1928, the foregoing docket entries 
certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

3 Filed April 9,1925. 

Before the United States Board of Tax Appeals. 

Docket No. 3430. 

Appeal of the American Auto Trimming Company, Michi¬ 
gan; the American Auto Trimming Company, Ohio; 
Kolb-Gotfredson Realty Company, Michigan; Kolb- 
Gotfredson Horse Company, Michigan ; Gotfredson 
Land Company, Michigan. 

4 United States Board of Tax Appeals. 

Docket No. —. 

Appeal of American Auto Trimming Company, Detroit, 

Michigan, and Subsidiaries. 

The above named taxpayer hereby appeals from the de¬ 
termination of the Commissioner of Internal Revenue as 
set forth in his deficiency letters dated February 11, 1925, 
symbols: IT :CR :A :ECH; February 24, 1925, symbols: IT: 
CR:A:ECH; and March 10, 1925, symbols: I*T:CR:A-60- 
D-ECH. 

1. The taxpayer is a corporation organized under the 
laws of the State of Michigan, with principal offices located 
at 3100 Meldrum Avenue, Detroit, Michigan. 

2. The taxes in controversy are income taxes for the 
calendar years 1917,1918,1919, and 1920. The amounts of 
taxes involved are as follows: 
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1917- American Auto 1’rimming Company 

1918- 

1919- 
1919- 

1919- 

1920- 
1920- 
1920- 


-Kolb-Gotfredson Horse Company. . 
-Kolb-Gotfredson Realty Company. . 
-Kolb-Gotfredson Horse Company. . 
-Kolb-Gotfredson Realty Company. . 
-American Auto Trimming Company (not 
finally determined) . 


$16)595.54 
42)224.56 
20)770.90 
1)632.85 
129.54 
1284.44 
I 50.04 


I 

3. The determination of tax contained in said deficiency 
letters is based upon the following errors: i 

Issue 1. The Commissioner has not allowed the affilia¬ 
tion and filing of consolidated returns of the American 
Auto Trimming Company, Michigan; American Autjo Trim¬ 
ming Company, Ohio; the Gotfredson Land Company; the 
Kolb-Gotfredson Horse Company; and the Kolb-Gotfred- 
son Realty Company. j 

Issue 2. The Commissioner has not allowed the: Ameri¬ 
can Auto Trimming Company, Michigan, a deduction on ac¬ 
count of loss sustained on certain accounts and nOtes, re- 
spectively, for the years 1917 and 1918. 

5 Issue 3. The Commissioner has not allowed a loss 

sustained by the American Auto Trimming Com¬ 
pany by reason of the sale of merchandise to the Canadian 
company and the acceptance of Canadian exchange at its 
face value instead of its actual cash value as measured in 
the terms of American dollars. 

i 

Preliminary Statement. 

i 

The American Auto Trimming Company was'incorpo¬ 
rated November 23, 1909, under the laws of the:State of 
Michigan. Closely allied to the American Auto Trimming 
Company in respect to finance, management, arid policy 
are several other companies, viz., the American Auto 
Trimming Company of Ohio, Gotfredson Land Company, 
Kolb-Gotfredson Horse Company and Ivolb-Gotfredson 
Realty Company. 

The general affiliation of the five companies 
denied by the Commissioner, based on Revenue Agent Ber¬ 
ger’s reports dated June 27, 1923, and July 5, 1923, cover¬ 
ing the years 1917 to 1920, inclusive. The Unit held, in 


has been 
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its letter of August 2, 1923, file reference IT:SA:CR:A: 
JHA, that the two Auto Trimming Companies were affili¬ 
ated in one class, and that the Gotfredson Land Company, 
Kolb-Gotfredson Realty Company and Kolb-Gotfredson 
Horse Company were affiliated in a different class. 

An appeal was made September 22, 1923, from the find¬ 
ings of the Unit, and, at a conference held October 29, 
1923, additional information was requested by the Bureau’s 
conferees. This information was furnished in our sup¬ 
plemental brief of November 10, 1923. 

The issues raised in our protest were not conceded by 
the Unit and the case was referred to the Committee on 
Appeals and Review, as per letter of April 26, 1924, file 
reference IT :CR :A :WOB. 

In the memorandum of transmittal, the Unit reverses 
its former decision as to the affiliation of the two Auto 
Trimming Companies, contending that the minority hold¬ 
ings of 16 per cent and 5 per cent in the respective com¬ 
panies precluded the possibility of affiliation. 

The final determination for the years 1917, 1918, and 
1919 of tax of the American Auto Trimming Company of 
Michigan and the American Auto Trimming Company of 
Ohio, as outlined in the Commissioner’s letter of February 
11, 1925, affiliates the two Auto Trimming Companies. 

The final determination of tax liability of the Kolb-Got¬ 
fredson Realty Company and the Kolb-Gotfredson Horse 
Company has been made for the years 1919 and 1920, as 
per the Commissioner’s letter of February 24, 1925, and 
March 10,1925. 


Facts. 

Issue 1. Benjamin Gotfredson was originally the princi¬ 
pal owner of the Kolb-Gotfredson Horse Company, 
6 Mr. Kolb being his father-in-law. When automo¬ 
biles and auto trucks came into common use the ac¬ 
tivities of the Horse Company were greatly curtailed. As 
the Horse Company, in the course of its business, had ac¬ 
quired various parcels of real estate, and these parcels had 
rapidly advanced in value, it was demonstrated that real 
estate, judiciously handled, would show a very nice return 
on capital invested. 
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However, the Horse Company was not permitted hy its 
charter to engage in a general real estate business, and the 
Kolb-Gotfredson Realty Company was therefore formed, 
and, subsequently, the Gotfredson Land Company \yas also 
incorporated. 

The creation and development of these companies above 
mentioned were the result solely of the activities! of Mr. 
Benjamin Gotfredson, who was the directing head of the 
Kolb-Gotfredson Horse Company, and who, after he bought 
out the interest of liis father-in-law, Mr. Kolb, was the sole 
owner of the Horse Company. j 

The Horse Company occupied an extensive building, a 
part of which was rented to Thompson & Craig, who started 
an auto trimming business. The venture, however,!was not 
a success and they decided to go out of business. Mr. Got¬ 
fredson believed that auto trimming would prove a suc¬ 
cessful business venture, and, accordingly, he organized 
the American Auto Trimming Company to take Over the 
business of Thompson & Craig. j 

In creating the American Auto Trimming Company, Mr. 
Gotfredson absolutely controlled the affairs of the corpora¬ 
tion, as well as the stock holdings. The policies ;of these 
several companies have been directed by Benjarpin Got¬ 
fredson. Financial assistance has been extended to the 
various companies through the medium of Benjamin Got- 
fredson’s personal endorsement of their notes. Affidavits 
have been filed with the Bureau at Washington stating that 
stock in the various enterprises has been allocated only in 
conformity to the orders of Mr. Banjamin Gotfredson, and 
that the control of these various companies rested entirely 
in Mr. Gotfredson through the selection of his associates 
and the permission given them to purchase certain shares 
of stock. 

Affidavits, also, have been filed with the Bureau gt Wash- ' 
ington showing that credit has been extended only on the 
personal endorsement of Mr. Benjamin Gotfredson. 

Lawrence Gotfredson is the brother of Benjamin, and 
has entered into various joint ventures in connection with 
the activities of Benjamin Gotfredson. 

Frank Joyce wms for many years a close personal friend 
of Benjamin Gotfredson. When the American Auto Trim¬ 
ming Company was incorporated he was permitted by Mr. 

i 

I 

| 
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Gotfredson to subscribe for certain shares of stock. Some 
time later, when the company required additional capital 
and capital stock was offered for sale, Mr. Gotfredson per¬ 
sonally guaranteed Mr. Joyce’s loan sufficient for 
7 him to subscribe for his proportionate share of the 
additional capital stock so offered. Upon every oc¬ 
casion thereafter when additional stock was offered for 
sale Mr. Gotfredson, when necessary, assisted Mr. Joyce 
in order that he might subscribe for his proportionate 
share of such stock. 

Mr. M. H. Coleman was in all cases financed by Mr. Got¬ 
fredson to the extent of his stock subscriptions. 

Eobert Gotfredson is the son of Benjamin Gotfredson 
and the subscriptions to the capital stock standing in his 
name were made and paid for by Benjamin Gotfredson, 
himself. These shares of stock standing in Robert’s name 
were at all times in the possession and control of Benjamin 
Gotfredson and Eobert was not aware that he was a stock¬ 
holder of record until the stock was presented to him in the 
year 1922. 

Mary Gotfredson is the wife of Benjamin Gotfredson. 

This arrangement between the principal owner of the 
enterprise and his employes served to give them stock in 
the business—an incentive to do their best—and to bring 
them into close association with the principal owner, and 
thus to become identified with the management of the busi¬ 
ness. An association of this kind in a business like the 
instant case brings the employe stockholders into such a 
relation with the principal owner that their interest is neg¬ 
ligible when compared with that of the principal owner. 
The amount of capital stock for which Benjamin Gotfred¬ 
son’s employes were permitted to subscribe was determined 
by said Benjamin Gotfredson, and the stock was subscribed 
and issued and was voted in accordance with the wishes 
and instructions of Benjamin Gotfredson. 

The stock of Lawrence Gotfredson in his absence has al¬ 
ways been voted by Benjamin Gotfredson, and when said 
Lawrence Gotfredson was present in person, has been 
voted in accordance with the wishes of Benjamin Gotfred¬ 
son. In affidavits submitted to the Unit under date of 
December 27, 1923, said Lawrence Gotfredson has stated 
that all the success of these companies began and continued 
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by reason of the fact that Benjamin Gotfredson did ab¬ 
solutely control them. Said Lawrence Gotfredson has fur¬ 
ther stated that when he was instructed by Benjamin Got¬ 
fredson to transfer a portion of his stockholdings to 
another party he has done so without question, although 
the carrying out of these • instructions entailed a personal 
sacrifice on his part. 

Another circumstance showing the absolute control of 
the American Auto Trimming Company by Benjamin Got¬ 
fredson is furnished in the case of Frank H. Joyce who 
attempted a policy in the American Auto Trimming Com¬ 
pany at variance with Benjamin Gotfredson’s ideals with ' 
the result that his stock holdings were acquired by Mr. 
Gotfredson, and Joyce’s services with the Americah Auto 
Trimming Company were terminated without one minute’s 
notice; Benjamin Gotfredson thus proving that he held 
absolute control of the company which, in fact, he had al¬ 
ways exercised. 

As to inter-company transactions, the Horse Company 
and the Land Company have not even an office. ThCy have 
no bookkeepers nor office workers on salary, all of 
8 this work being done at the office of the Aijnerican 
Auto Trimming Company, where the office force of 
either Mr. Gotfredson or Mr. Coleman handle all the busi¬ 
ness affairs of these other companies and receive their 
compensation from the Auto Trimming Company. The 
land which was leased by the Auto Trimming Company 
from Horse Company was leased at a rental of lbss than 
one-half its normal rental value. This property is rented 
by the American Auto Trimming Company at 22^ per foot. 
When a portion of this land was not needed by the! Ameri¬ 
can Auto Trimming Company it was rented to outsiders at 
60«f per foot. Later, when the Auto Trimming Company 
again needed this space, it was rented to them at 22^ per 
foot. 

Contention. 

i 

Issue i 1. It is the contention of the taxpayer that the 
Kolb-Gotfredson Horse Company, Kolb-Gotfredson Realty 
Company, and the Gotfredson Land Company are; actually 
affiliated with the American Auto Trimming Company, 

2—4877a 
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Michigan, and The American Anto Trimming Company, 
Ohio. 

This affiliation is considered actual on account of the con¬ 
trol of the stock of the subsidiary companies through 
closely affiliated interests, this control being exercised 
through the medium of Benjamin Gotfredson, President 
and Treasurer of the American Auto Trimming Company 
and President of Kolb-Gotfredson Horse Company, Kolb- 
Gotfredson Realty Company and Gotfredson Land Com¬ 
pany. This control through closely affiliated interests is 
further strengthened by the stockholders: by Mark H. 
Coleman, Secretary of the American Auto Trimming Com¬ 
pany, whose purchase of stock in the American Auto Trim- 
ing Company had been financed by Benjamin Gotfredson 
advancing the cash to said Coleman and taking as security 
therefor Coleman’s notes secured only by capital stock 
which had been purchased with the money so advanced by 
Gotfredson. 

It is believed that the proper construction of the statute, 
if it is to serve the purpose for which it was intended, re¬ 
quires us to hold that the “control” mentioned herein 
means actual control, regardless of whether or not it is 
based upon legally enforceable means. The control in the 
instant case has been genuine and real control actually 
exercised by Benjamin Gotfredson, and should be so inter¬ 
preted. The votes of these employe stockholders in fact 
would have been futile unless in accord with the wishes of 
Mr. Gotfredson. 

It has been held in the case of the Huntington & Clear¬ 
field Telephone Company and the Summerville Telephone 
Company in the Board of Tax Appeals Docket No. 358 that 
the Huntington Company controlled 13.96 per cent of the 
stock in the Summerville Company, owned by a third cor¬ 
poration, but which, as a matter of record, stood in the 
name of the Treasurer of the Huntington & Summerville 
Companies, “just as effectively through closely affiliated 
interests, without having a legal right to exercise such con¬ 
trol, as if it had such a legal right.” 

9 The taxpayer corporation contends that, based on 

the facts adduced in the instant case, and through the 
medium of its officers, more particularly through Ben¬ 
jamin Gotfredson, its President and Treasurer, it has, and 
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does continue actually to control the stock of its subsidiary 
corporations. 

Facts. | 

i 

! 

Issue 2. The American Auto Trimming Company sold 
goods to the Saxon Motor Car Company on open account 
and reported these sales as income for the year iii which 
made. During the year 1917 the Saxon Motor Car Com¬ 
pany became financially involved to such an extent that it 
became evident it would never be able to pay off its! indebt¬ 
edness, and in consequence thereof a Creditors’ Advisory 
Committee was formed. 

At the behest of the Advisory Committee, Mr. Benjamin 
Gotfredson became President of the Saxon Motor Car 
Company. As a part of the plan of the Creditors’ Com¬ 
mittee, which was formed to handle its affiairs, the Ameri¬ 
can Auto Trimming Company accepted a note of $72,429.76 
in full settlement of its open account. This note became 
due November 1,1917, at which time a payment of $7,242.98 
was made on account of the principal and a new note given 
for the balance. From the best information available to 
the taxpayer, it was thought that the maximum amount 
which would be realized on the original note would not 
exceed 50 per cent of the obligation. Accordingly, in the 
year ended December 31, 1917, there was charged off as 
a bad debt 50 per cent of the original amount, or $36,214.88. 
This amount has very properly been disallowed by the 
Unit as a deduction in 1917. 

During the year 1918 the Saxon Motor Car Company’s 
note was further reduced, so that in December their! liability 
to the taxpayer, before reinstating the $36,214.88 disallowed 
in 1917, was $14,485.94, and the corrected balance, after 
reinstating the amount charged off in 1917, would have 
been $50,700.82. j 

During the year 1918 the plant of the Saxon Motor Car 
Company had been under a lease to the U. S. Government 
on such favorable terms that the company had been enabled 
to reduce its outstanding obligations somewhat, j On the 
signing of the Armistice the feverish war activities abruptly 
ceased and the period of profitable rental of the Saxon 
plant was at an end, without any prospect of a sile of its 
property on terms that would allow payment of much, if 
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anything, further on its debts. This was the status at the 
close of the vear 1918. 

The American Auto Trimming Company was well aware 
of this condition through the association of Mr. Gotfredson 
as managing director for the Creditors Committee. It was 
the personal opinion of Mr. Gotfredson that the maximum 
amount which would ultimately be realized by the American 
Auto Trimming Company on the Saxon note held by 
10 them would not exceed $5,000. Mr. Gotfredson, 
therefore, offered the American Auto Trimming 
Company $5,000.00 for an assignment of all its right, title, 
and interest in and to the claim against the Saxon Motor 
Car Company, and this offer was accepted by the American 
Auto Trimming Company in December, 1918. This was a 
bona fide sale in 1918 and representafed a closed transac¬ 
tion in regard to the Saxon Motor Car Company claim. 

Having charged off a portion of this claim in 1917, it 
was carried on the taxpayer’s books at $14,485.94, and, 
having been sold for $5,000.00, the balance of $9,485.94 was 
charged off as a loss in the vear 1918, the vear of the sale 
and final determination of its loss. A check for $5,000.00 
was received from Mr. Gotfredson on January 18, 1919, 
in payment of the claim which he had bought in 1918. 

During the year 1919 business conditions over the whole 
country took a very unexpected turn. Instead of the busi¬ 
ness depression which was anticipated, and for which pro¬ 
vision had been made in the Kevenue Act of 1918 by allow¬ 
ing 1919 losses to off-set 1918 gains, the country experi¬ 
enced an era of prosperity unheard of in the annals of his¬ 
tory in a period immediately following the close of an im¬ 
portant war. Business became good and the demand for 
available properties was such that the Saxon Motor Car 
Company was able to dispose of its plant at a price which 
had never been dreamed of under the conditions existent 
at the close of the year 1918. 

No payments were made by the Saxon Motor Car Com¬ 
pany on the notes given the taxpayer and assigned to Mr. 
Gotfredson for the first seven month- of the year 1919. It 
was becoming more apparent, however, that the Saxon 
Motor Car Company would be able to pay a larger per¬ 
centage of its outstanding liabilities than had been expected 
in 1918, and Mr. Gotfredson, not wishing to have it appear 
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that he might have taken an unfair advantage of the cor¬ 
poration in his purchase of the Saxon claim in 1918, on 
August 1, 1919, re-assigned his claim of $50,700.82 to the 
American Auto Trimming Company for the j sum of 
$5,000.00, the same amount for which he had originally 
purchased it. 

In August, 1919, the amount of $10,140.16 was received 
by the American Auto Trimming Company, and in Sep¬ 
tember, 1919, the sum of $12,168.20 was received! and ap¬ 
plied on the Saxon obligation, leaving an unpaid balance 
December 31, 1919, of $28,392.46. " j 

During the process of re-organization of the Saxon Motor 
Car Company, one of the creditors, who had a large claim 
against the Saxon Company became dissatisfied and threat¬ 
ened to institute actions which would have destroyed any 
prospects of further recovery on the Saxon account. In 
order to forestall this action, several of the larger creditors 
bought up the portions of the Saxon notes held by this 
creditor, and the taxpayer's portion of notes thus bought 
amounted to $21,323.76, face value, for which it paid 

$10,000.00. j 

In August, 1919, the taxpayer received i$4,264.75 
11 and in September a further payment of $5,117.70 on 
account of these notes, leaving an unpaid balance of 
$11,941.31. Thus, on December 31, 1919, the taxpayer held 
Saxon Motor Car Company notes on which there was un¬ 
paid $11,941.31, and $28,392.46, a total of $40,333.77, face 
value, on January 5, 1920 a further and final payment of 
$8,033.77 in cash and stock of the par value of $32,300.00 
was received. Of course, the stock received was wjorth only 
a nominal value, and the same was held until November 24, 
1922, when it was sold for $2,894.08. j 

During the years 1918 and 1919 the taxpayer corporation 
continued to sell merchandise to the Saxon Mptor Car 
Company, as stated by Agent Berger in his report,; but these 
sales were on a cash basis and not on open account credit 
basis, as had been the custom in prior years. 

Contention. 

Issue 2. The taxpayer agrees with the Commissioner that 
the loss of $36,214.88 taken on its return in 1917 was im¬ 
properly taken, as the loss had not been finally determined. 
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The taxpayer contends that the sale to Benjamin Gotfred- 
son in 1918 of its claim against the Saxon Motor Car Com¬ 
pany, as evidenced by notes of the debtor corporation, 
definitely established its loss in 1918, said loss consisting of 
$9,485.94 shown on its books of record as a loss in 1918, 
plus $36,214.88 written off in 1917 and therefore not shown 
on its books of record at the close of the year 1918, and 
that the total loss suffered in 191S by reason of the sale of 
Saxon Motor Car Company’s notes was accurately and 
definitely determined to be $45,700.82. 

The taxpayer contends that its re-purchase of Saxon 
Motor Car Company notes in August, 1919, has no effect 
whatsoever upon the determination of its loss in 1918, and 
that the subsequent acquisition of these notes was an en¬ 
tirely separate and distinct transaction, and can have no 
effect upon any transaction which had occurred in a prior 
vear. 

The taxpayer also contends that the cost of these notes 
is the amount actually paid for them at the time of their 
purchase in August, 1919, and that any amounts of cash 
received from these notes in excess of the cost of the same 
are profits for the year in which they were received, and 
should properly be so reported. 

The taxpayer further contends that no readily realizable 
market value having been established or being possible to 
establish for the $32,300.00 par value of Saxon Motor Car 
Company stock received in January 1920, in final liquida¬ 
tion of Saxon notes, that said Saxon Motor Car Company 
stock represented no taxable income or taxable profit 
12 until the time of its sale which occurred in November, 
1922. 


Issue 3. The American Auto Trimming Company sold 
merchandise to a Canadian Company. The quotations were 
made in the terms of Canadian funds and the bills were 
payable in Canadian currency or exchange. When the 
Canadian company paid the taxpayer they gave checks on 
Canadian banks which were payable only in Canadian funds 
and these checks were deposited by the taxpayer in Cana¬ 
dian banks. For the purpose of convenience, sales made 
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to the Canadian company were entered on the taxpayer’s 
books in terms of American dollars and the Canadian ex¬ 
change received in payment thereof was credited! to their 
account and deposited also in the terms of American dol¬ 
lars. 

Understand, please, that the taxpayer obtained Canadian 
funds, not as a speculation, nor for investment purposes, 
but in the exchange of its manufactured goods foif another 
asset of fixed or determinable value. In a transaction of 
this kind the value of the article received other than money 
(meaning American dollars) determines the amouht of loss 
or gain. It is an obvious fact that the term “Value” as 
used in the several Revenue Acts means “worth’!’ as com¬ 
puted in terms of American dollars. Canadian Exchange, 
being an article of commerce which was bought, sold, and 
quoted daily, had a value in the terms of American dollars 

which could be readilv and accuratelv determined. 

+ * 

The taxpayer, instead of reducing each and every trans¬ 
action to a unit of value based upon American dollars, ac¬ 
cepted checks drawn on Canadian banks at their face value 
and deferred the computation of discount on this exchange 
until the close of the year. Stated in another wav, the tax- 
payer, instead of reducing the amount of its bill!to corre¬ 
spond to the value of the Canadian funds received in pay¬ 
ment thereof, entered both these items on its books in terms 
of American dollars and deferred adjusting its income on 
Canadian sales until the close of the vear. 

Contention. 

Issue 3. The taxpayer contends that having soldimerehan- 
dise and having received Canadian funds in payment 
thereof, this constituted a closed and completed transaction 
which was nothing more or less than an exchange of Ameri¬ 
can goods for other property, the value of which could be 
determined by adjusting its face value to its actual value 

as measured in terms of Canadian money. 

•/ 

The taxpayer contends that the adjustment of $10,498.00 
on Canadian funds taken as a reduction of income on its 
return for the year 1919 should be allowed by The Com¬ 
missioner in determining said taxpayer’s taxable income 
for the calendar year 1919. 


i 
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13 "Wherefore, the taxpayer respectfully requests that 

this Board may hear and determine this appeal. 
Respectfully submitted, 

GKO. R. JACKSON, 
bib loth St., Washington, D. C. 

State of Michigan, 

County of Wayne. ss: 

Mark H. Coleman, being dul\ sworn, deposes and says 
that he is Secretary of the abovt .named corporation: that 
he has read the foregoing petition, or had the same read 
to him. and that he is familiar with the statements therein 
contained: that the facts therein stated are true, except such 
facts as are stated to be upon information and belief, and 
these facts he veriiv believes to be true. 

MARK H. COLEMAN. 

M. H. COLE .MAN. 

Subscribed and sworn to before me this 8th day of April, 

1925. 

[Seal of Charles Chord Reed, Notary Public, 

Wayne Co., Midi.] 

CHARLES UK FORD REED, 

Notary Public. 

Now, November 13, 1928, the foregoing petition certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. 1). GAMBLE. 

Clerk C. S. Hoard of Tax Appeals. 


14 United States Board of Tax Appeals. 

Docket No. 3430. 

Appeal of American Auto Trimming Company and Sub¬ 
sidiaries. Del riot, Michigan. 

Mellon. 

Comes now the Commissioner of Internal Revenue, by 
his attorney, A. W. Gregg, Solicitor of Internal Revenue, 
and moves the Board for an order requiring that the peti- 
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tion in the above-entitled appeal be made more definite 
and certain for the reason that it does not contain a state¬ 
ment of facts respecting the ownership or control! of the 
stock of the corporations alleged to be affiliated sufficient 
to inform the Board or the Commissioner as to the issues 
intended to be presented relative to the affiliation jof such 
corporations and the right to file consolidated returns. 

A. W. GREGG, 1 
Solicitor of Internal Revenue, 
Attorney for Commissioner of Internal Revenue 

Of Counsel: i 

PERCY S. CREWE, | 

Special Attorney, Bureau of Internal Revenue. 

\ 

Now, November 13, 1928, the foregoing motion certified 
from the record as a true copy. 

| 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk, U. S. Board of Tax Appeals. 
Filed May 11, 1925, United States Board of Tax Appeals. 
15 United States Board of Tax Appeals, j 

Docket No. 3430. j 

Appeal of American Auto Trimming Coi 

j 

Order to Make Petition More Definite and Certain. 

Motion having been filed by counsel for the |Commis- 
sioner, praying that the taxpayer be required to make his 
petition more definite and certain, it is hereby 

Ordered that a copy of said motion shall be served upon 
counsel for the taxpayer, and it is further 

Ordered that counsel shall have until May 2$, 1925 to 
answer or otherwise move with respect to said motion. 

Dated Washington, D. C., May 14, 1925. 

(Signed) J. C. KORNER, JR., 

Chairman U. S. Board of Tax Appeals. 

3—4877 a ! 

i 

i 

i 
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A true copy. Teste: 

ROBERT C. TRACY, 

Secratary U. S. Board of Tax Appeals. 

Now, November 13, 1928, the foregoing order certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


3(> Filed .Tun. 3, 3925, United States Board of Tax 

Appeals. 


United States Board of Tax Appeals. 

Docket No. 3430. 

Appeal of American Auto Trimming Company, Detroit, 

Michigan. 

Comes now the American Auto Trimming Company by 
George R. Jackson its attorney and files answer to a certain 
motion to make the appeal of taxpayer more definite and 
certain and for answer thereto taxpayer herewith submits 
an affidavit covering those parts of the appeal to which 
objection was made and the said affidavit is incorporated 
with the said appeal bv reference as a part thereof. 

GEORGE R. JACKSON. 
GEORGE R. JACKSON, 

Attorney for Taxpayer. 

June 2, 1925. 

17 State of Michigan, 

County of Wayne, ss: 

Benjamin Gotfredson, being first duly sworn deposes and 
says that he is the President and controlling owner of Got¬ 
fredson Corporation which recently acquired and consoli¬ 
dated under the name of the Gotfredson Corporation, a cor¬ 
poration organized and existing under the laws of the State 
of Michigan, the following companies; American Auto Trim¬ 
ming Company, Michigan, The American Auto Trimming 
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Company, Ohio, Kolb-Gotfredson Horse Company, Michi¬ 
gan, Kolh-Gotfredson Realty Company, Michigan, Gotfred- 
son Land Company, Michigan, which said companies were, 
prior to the acquisition by the said Gotfredson! Corpora¬ 
tion, owned, controlled and managed and the policy thereof 
dictated by me. I therefor- set out in detail as toj each cor¬ 
poration the facts concerning the control and ownership 
thereof, to-wit: 

American Auto Trimming Company, Detroit; 1 own and 
have always owned outright a minimum of at least 69% 
of the stock in said company and in addition thereto have 
had under my control, carried in the name of other indi¬ 
viduals for me, the proof of which will be offered at the 
hearing of this cause, ranging from 20% to 30% thereof. I 
further state that T have had absolute management and 
control both as to the finances and business policy of said 
corporation during the period of its existence dbwn to its 
acquisition by the Gotfredson Corporation in January, 
1925, proof of which wfill be submitted in due cofirse at the 
hearing of the appeal in the cause. 

The American Auto Trimming Company, Ohio; I own 
and have alwavs owned outright a minimum of at least 
77-4/5% of the stock in said company and ip addition 
thereto have had under mv control, carried in the name of 
other individuals for me, the proof of which will be offered 
at the hearing of this cause, ranging from 20% to 30% 
thereof. I further state that I have had absolute manage¬ 
ment and control both as to the finances and business pol¬ 
icy of said corporation during the period of its existence 
down to its acquisition by the Gotfredson Corporation in 
January, 1925, proof of which will be submitted in due 
course at the hearing of the appeal in the cause, j 

Kolb-Gotfredson Horse Company; I own and have al¬ 
ways owned outright 100% of the stock in said! company, 
proof of which will be submitted in due course at the hear¬ 
ing of the appeal in the cause. 

Kolb-Gotfredson Realty Company; I own and have al¬ 
ways owned outright 100% of the stock in said! company, 
proof of which will be submitted in due course at the hear¬ 
ing of the appeal in the cause. 

Gotfredson Land Company; I own and haye always 
owned outright a minimum of at least 91%% of the stock 
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in said company and in addition thereto have had under 
mv control, carried in the name of other individuals for 
me, all the rest of said shares, proof of which will he of¬ 
fered at the hearing of this cause. 

18 I further state that I not onlv owned and control- 
led but have had absolute management and control 
both as to the finances and business policy of said corpora¬ 
tion and now have. 

I further state that at the hearing of the appeal before 
the Board of Tax Appeals I will produce in support of 
the foregoing affidavits of Julius Haas, President of Wayne 
County & Home Sayings Bank of Detroit, John R. Bodee, 
Vice-President of The Peoples State Bank of Detroit, M. 
H. Coleman, J. A. Le Page, J. W. McFarland, Mary Got- 
fredson, Robt. B. Gotfredson, Lawrence Gotfredson, C. W. 
Chanter, C. S. Porter, W. C. Coburn, all of whom, except 
the bankers aforementioned and Mr. Le Page were holders 
of stock in one or other or all of the aforementioned com¬ 
panies subject to my control and orders and for my accom¬ 
modation. 

(Signed) BENJAMIN GOTFREDSON. 

Sworn to before me this 1st day of June, A. D. 1925. 
(Signed) MARK H. COLEMAN, 

[seal.] Notary Public 

Notary Public, Wayne County, Mich. 

My Commission Expires Oct. 16, 1925. 

Now, November 13, 1928, the foregoing answer to mo¬ 
tion to make petition more definite and certain and affidavit 
certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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19 Filed Jun. 25, 1925, United States Board of Tax 

Appeals. 

I 

United States Board of Tax Appeals. 

Docket Xo. 3430. I 

Appeal of American Auto Trimming Co., I Detroit, 

Michigan. j 

Answer to Petition as Supplemented or Amended by Af¬ 
fidavit of Beniamin Gotfredson, Sworn to June 1, 1925. 

j 

The Commissioner of Internal Revenue by his attorney, 
A. W. Gregg, Solicitor of Internal Revenue, for Answer to 
the petition of this taxpayer as supplemented or amended 
by affidavit of Benjamin Gotfredson, admits and denies as 
follows: 

(1) Admits the allegations contained in paragraphs (1) 

and (2) of the petition. j 

(2) Admits that Benjamin Gotfredson owned during the 
taxable years in question 100% of the capital stojck of the 
Kolb-Gotfredson Horse Company and of the KolbfGotfred- 
son Realty Company. 

(3) Denies each and every other allegation in the petition 
and in the affidavit supplementary thereto relating to the 
ownership and control of the stock of the several corpora¬ 
tions involved in this appeal. 

(4) Admits that the American Auto Trimming (pompany 
sold goods to the Saxon Motor Company, and admits that 
the Saxon Motor Company owed to the Auto Trimming 
Company in 1917 money, the exact amount of which is un¬ 
known to the Commissioner; admits that the Saxqn Motor 
Company paid to the Auto Trimming Company the sum 
of $7,242.98 upon its obligations to the Auto Trimming 
Company in 1917; that during the year 1918 tlie Saxon 
Motor Car Company’s note was further reduced; that fur¬ 
ther payments were made by the Saxon Motor Oar Com¬ 
pany on its notes to the Auto Trimming Company in 1919 
and in 1920; but denies each and every other allegation 

of fact contained in the original petition under the 

20 heading “Issue 2.” 
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in said company and in addition thereto have had under 
mv control, carried in the name of other individuals for 
me, all the rest of said shares, proof of which will be of¬ 
fered at the hearing of this cause. 

18 I further state that I not onlv owned and control- 
led but have had absolute management and control 
both as to the finances and business policy of said corpora¬ 
tion and now have. 

I further state that at the hearing of the appeal before 
the Board of Tax Appeals I will produce in support of 
the foregoing affidavits of Julius Haas, President of Wayne 
County & Home Savings Bank of Detroit, John R. Bodee, 
Vice-President of The Peoples State Bank of Detroit, M. 
H. Coleman, J. A. Le Page, J. W. McFarland, Mary G-ot- 
fredson, Robt. B. Gotfreclson, Lawrence Gotfredson, C. W. 
Chanter, C. S. Porter, W. C. Coburn, all of whom, except 
the bankers aforementioned and Mr. Le Page were holders 
of stock in one or other or all of the aforementioned com¬ 
panies subject to my control and orders and for my accom¬ 
modation. 

(Signed) BENJAMIN GOTFREDSON. 

Sworn to before me this 1st day of June, A. D. 1925. 
(Signed) MARK H. COLEMAN, 

[seal.] Notary Public 

Notary Public, Wayne County, Mich. 

My Commission Expires Oct. 16, 1925. 

Now, November 13, 1928, the foregoing answer to mo¬ 
tion to make petition more definite and certain and affidavit 
certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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19 Filed Jun. 25, 1925, United States Boar^l of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 3430. 

Appeal of American Auto Trimming Co.,; Detroit, 

Michigan. j 

j 

Answer to Petition as Supplemented or Amended by Af¬ 
fidavit of Benjamin Gotfredson, Sworn to June 1, 1925. 

i 

The Commissioner of Internal Revenue by his | attorney, 
A. W. Gregg, Solicitor of Internal Revenue, for answer to 
the petition of this taxpayer as supplemented or! amended 
by affidavit of Benjamin Gotfredson, admits and denies as 
follows: 

(1) Admits the allegations contained in paragraphs (1) 
and (2) of the petition. 

(2) Admits that Benjamin Gotfredson owned during the 
taxable years in question 100% of the capital stqck of the 
Kolb-Gotfredson Horse Company and of the Kolbi-Gotfred- 
son Realty Company. 

(3) Denies each and every other allegation in thq petition 
and in the affidavit supplementary thereto relating to the 
ownership and control of the stock of the several! corpora¬ 
tions involved in this appeal. 

(4) Admits that the American Auto Trimming Company 
sold goods to the Saxon Motor Company, and adinits that 
the Saxon Motor Company owed to the Auto Trimming 
Company in 1917 money, the exact amount of which is un¬ 
known to the Commissioner; admits that the Saxon Motor 
Company paid to the Auto Trimming Company the sum 
of $7,242.98 upon its obligations to the Auto primming 
Company in 1917; that during the year 1918 the Saxon 
Motor Car Company’s note was further reduced; that fur¬ 
ther payments were made by the Saxon Motor Car Com¬ 
pany on its notes to the Auto Trimming Company in 1919 
and in 1920; but denies each and every other allegation 

of fact contained in the original petition under the 

20 heading “Issue 2.” I 
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(5) Admits the allegations of fact contained in the 
first paragraph appearing on page (9) of the original pe¬ 
tition, but denies each and every other allegation contained 
in “Issue 3” of the original petition. 

(6) Denies generally and specifically each and every 
allegation contained in taxpayer’s petition and in the af¬ 
fidavit supplementary thereto not hereinbefore admitted, 
qualified or denied. 

Propositions of Law. 

(1) The American Auto Trimming Company of Mich¬ 
igan and the American Auto Trimming Company of Ohio 
were affiliated with each other; the Kolb-Gotfredson Realty 
Company and the Kolb Gotfredson Horse Company were 
affiliated with each other; the Gotfredson Land Company 
was not affiliated with any other corporation during the 
years in question under the provisions of Section 1331 .Rev¬ 
enue Act of 1921, and Section 240 of Revenue Act of 1918. 

(2) No deductions were allowable on account of the al¬ 
leged losses due to the accounts and notes of the Saxon 
Motor Car Company; or on account of the sales of merchan¬ 
dise to the Canadian Company under the provisions of 
Section 234 of the Revenue Act of 1918. 

Wherefore it is prayed that taxpayer’s appeal be denied. 

A. W. GREGG, 

Solicitor of internal Revenue, 
Attorney for Commissioner of Internal Revenue. 

Of Counsel: 

PERCY S. CREWE, 

Special Attorney, 

Bureau of internal Revenue. 


Now, November 13, 1928, the foregoing answer to peti¬ 
tion as supplemented or amended certified from the record 
as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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21 United States Board of Tax Appeals. j 

3 ° I 

Docket No. 344iU 

American Auto Trimming Company and Subsidiaries 

Petitioner, j 

j 

v. | 

Commissioner of Internal Revenue, Respondent. 

i 

Amendments to Respondent’s Answer Made at the time of 
the Hearing of the Above Proceeding, on October 6,1926. 

i 

Mr. Byrne: At this juncture the Commissioner desires to 
amend his answer, to admit that portion of the allegations 
contained in the second to the last paragraph on page 4 of 
the petition, which avers that Frank H. Joyce attempted a 
policy for the American Auto Trimming Company at vari¬ 
ance with Benjamin Gotfredson. The Commissioner; admits 
this allegation now by amending his answer. I 

Mr. Smith: The motion to amend the answer ! will be 
granted. j 

Mr. Byrne. I think the taxpayer’s attorney correctly 
stated that the taxpayer deducted in 1917 $36,214.88, $9,- 
485 in 1918, and I am not sure whether he stated that the 
Company deducted $5,000 in 1919 in connection with this 
transaction, or a total of $50,700.82, supposed to; be bad 
debts, which the Commissioner disallowed as bad jdebts. 

Apparently, from a statement on page 8 of the petition— 
and I think this is verified by my friend’s opening state¬ 
ment—the taxpayer now concedes that the amount deducted 
in 1917 was erroneous. Apparently, the contention now is 
that the alleged sale to Mr. Benjamin Gotfredson in 1918 
fixed a basis for the deduction of the alleged loss;jin other 
words, as I understand it, the taxpayer is now .claiming 
a loss of $45,700 in 1918. j 

In this connection the Commissioner again desires to 
amend his answer to the extent of averring that if the 
Board should find there was a bona fide and consummated 
sale in connection with this matter that this sale be held 
to have occurred in 1919. j 
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22 The Co mmi ssioner again further desires to amend 
his answer bv averring that if the Board should find 
there was a sale, either in 1918 or 1919, that subsequent 
amounts received from the Saxon Motor Company in ex¬ 
cess of the amount of $5,000 alleged to have been paid to 
Mr. Benjamin Gotfredson in July, 1919 when the claimed 
sale is supposed to have taken place, that the excess over 
the $5,000 be considered as income. 

With reference to the taxpayer withdrawing that portion 
of the appeal which relates to 1917, the Commissioner con¬ 
curs in such action. 

However, with reference to the year 1920, a very impor¬ 
tant principle from the point of view of the Commissioner’s 
office arises, and I must say I am not prepared at all to 
argue this, but I will make an impromptu statement. 

The Board will note that this is a point appeal of these 
five companies. Paragraph 2 of the petition recites that 
the Horse Company has a deficiency of $284.44, that the 
Realty Company has a deficiency of $50.04, and that the 
American Auto Trimming Company, the company that the 
taxpayer now desires to expurge from the appeal, shows 
no final determination in the petition, but the tax has since 
been determined and there is a deficiency of $39,166.66. 

Surely it must look fanciful for the Commissioner to be 
here arguing that this company should be made a joint 
appellant. However, this presents a serious situation in 
the Commissioner’s Office, and I only wish I had had a 
chance to have prepared myself on this question. The 
situation is that in a consolidation the position should be 
taken by the Board, and I think I will show it has been 
taken by the Board, and the position of the Commissioner 
as well, is that where one of the alleged affiliated companies 
appeals to this Board, that appeal automatically brings in 
with it the other alleged affiliated companies. 

I am well aware that Judge Sternhagen in the case of the 
Fidelity Trust Company—I have not the citation here— 
had this question before him. It was not brought to his 
attention by either the Commissioner or the taxpayer. The 
question was initiated by him. 

Mr. Goodner: Your Honor, I do not believe counsel is 
talking to the point. The petitioner has withdrawn any 
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contention with regard to 1920 and has acquiesced in the 
deficiencies as determined by the Commissioner. 

23 Mr. Byrne: Do I understand that the taxpayer has 
withdrawn the petition so far as it relates to ithe de¬ 
ficiencies of the Realty Company and the Horse Company? 

Mr. Goodner: The taxpayer withdraws his petition so 
far as it relates to 1920. 

Mr. Byrne: All of 1920. 

Mr. Goodner: All of 1920. 

| 

Now, November 13, 1928, the foregoing amendment to 
respondent’s answer certified from the record as a true 
copy. ! 

[Seal U. S. Board of Tax Appeals 1924.] I 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

I 

24 Filed Oct. 6, 1926. j 

I 

(Copy.) j 

Treasury Department, Washington. | 

j 

Office of Commissioner of Internal Revenue. 

IT :SA :CR :A. (Registered) August 22,1923. 

JHA. 

American Auto Trimming Company, 

3100 Meldrum Avenue, ! 

Detroit, Michigan. j 

Sms: j 

i 

An examination of your income tax returns and of your 
books of account and records for the years 1917,1918 & 1919 
discloses an additional tax liability for the years 1917, 
1918 & 1919 aggregating $79,591.00 as shown in detail in 
the attached statement. I 

In accordance with the provisions of Section 250 (d) of 
the Revenue Act of 1921, you are granted thirty days within 
which to file an appeal and show cause or reason why this 
tax or deficiency should not be paid. No particular form 
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of appeal is required, but if filed it must set forth specifi¬ 
cally the exceptions upon which it is taken, shall be under 
oath, contain a statement that it is not for the purpose of 
delay, and the facts and evidence upon which you rely must 
be fully stated. The appeal, if filed, must be addressed to 
the Commissioner of Internal Revenue, Washington, D. C., 
for the specific attention of IT:SA:CR:A—JHA, and will 
be referred to the Income Tax Unit before transmittal to 
the agency designated for the hearing of such appeals. 

You may, if you desire, request a conference before the 
Income Tax Unit in connection with the appeal, to be held 
within the period prior to the expiration of five days after 
the time prescribed for the filing of the appeal. If the 
Income Tax Unit is unable to concede the points raised in 
your appeal, it will be transmitted, together with the rec¬ 
ommendation of the Income Tax Unit, to such agency as the 
Commissioner may designate for final consideration. 

Where a taxpayer has been given an opportunity to ap¬ 
peal and has not done so, as set forth above, and an as¬ 
sessment has been made, or where a taxpayer has appealed 
and an assessment in accordance with the final decision on 
such appeal has been made, no claim in abatement of the 
assessment will be entertained. 

This assessment is in addition to all other outstanding 
and unpaid assessments appearing upon the Collector’s 
lists. 

Payment should not be made until a bill is reecived from 
the Collector of Internal Revenue for your district, and 
remittance should then be made to him. 

Respectfullv, 

(Signed) ' J. G. BRIGHT, 

Deputy Commissioner. 

Enc: Statement, Schs. 1 to 4, incl. 

Now, November 13, 1928, the foregoing letter certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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25 Filed Oct. 6, 1926. j 

i 

(Copy.) 

! 

Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

IT :OR :A. 

ECH. j 

February llj, 1925. 

American Auto Trimming Company, Michigan, 

3100 Meldrum Avenue, j 

Detroit, Michigan. 

Sirs: J 

I 

An examination of your income and profits tax returns 
and that of your subsidiary for the years 1917, f.918 and 
1919, together with all information heretofore submitted 
thereof, as finally approved by the Bureau are outlined in 
the attached statement. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1924, you are allowed 60 days from the 
date of this letter within which to file an appeal to the 
United States Board of Tax Appeals contesting!in whole 
or in part the correctness of this determination.: 

Where a taxpayer has been given an opportunity to ap¬ 
peal to the United "States Board of Tax Appeal^ and has 
not done so within the 60 days prescribed and an assess¬ 
ment has been made, or where a taxpayer has appealed and 
an assessment in accordance with the final decision on 
such appeal has been made, no claim in abatement in re¬ 
spect of any part of the deficiency will be entertained. 

If you acquiesce in this determination and do not de¬ 
sire to file an appeal, you are requested to sign the en¬ 
closed agreement consenting to the assessment of the de¬ 
ficiency and forward it to the Commissioner of Internal 
Revenue, Washington, D. C., for the attention of IT:CR:A- 
ECH. In the event that you acquiesce in a part of the de- 


28 


AM. AUTO TRIMMING CO., MICH., ET AL. VS. 


termination, the agreement should be executed with re¬ 
spect to the items agreed to. 

Respectfully, 


(Signed) 


D. H. BLAIR, 

Commissioner , 
By J. G. BRIGHT, 
Deputy Commissioner. 


Enclosures: Statements, Agreement—Form A. 
IT :CR :A. 

ECH. 


26 Statement of Returns Examined and Resulting Tax 

Liability. 

Returns Examined. 


Companies. Year. Form. 

American Auto Trimming Company, 

(Michigan) . 1917 1031-1103 

American Auto Trimming Company, 

(Ohio)) . 1917 1031-1103 

American Auto Trimming Company, 

(Consolidated) . 1918 1120 

American Auto Trimming Company, 

(Consolidated) . 1919 1120 

Resulting Tax Liability. 

Company. Year. Additional tax. 

American Auto Trimming Company, 

(Michigan) . 1917 $16,596 54 

American Auto Trimming Company, 

(Michigan) . 1918 42,224.56, 

American Auto Trimming Company, 

(Michigan) . 1919 20,770.90 


Total additional Tax. $79,591.00 


The Revenue Agent’s report dated July 5,1923, has been 
made the basis of adjustments which are fully explained in 
office letter of August 22, 1923. 

Your appeal dated September 22, 1923, and supple¬ 
mental brief dated November 10, 1923, has been carefully 
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considered, the result stated above is as finally approved 
by the Bureau. 

Now, November 13, 1928, the foregoing letter and state¬ 
ment certified from the record as a, true copy. 

[Seal U. S. Board of Tax Appeals 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


27 Filed Oct. 6, 1926. i 

7 I 

I 

(Copy.) | 

Office of Commissioner of Internal Revenue. 

IT :CR :A. I 

ECH. i 


February 24j 1925. 

Kolb-Gotfredson Horse Company, 

3100 Meldrum Avenue, j 

Detroit, Michigan. j 

Sirs : j 

As no protest has been made against the additional tax 
liability for the year 1919 as shown in Bureau letter dated 
January 16, 1925, in the amount of $1,632.85 it is assumed 
the adjustment- shown therein are satisfactory. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1924, you are allowed 60 days from the date 
of this letter within which to file an appeal to the United 
States Board of Tax Appeals contesting in whole or in 
part the correctness of this determination. 

Where a taxpayer has been given an opportunity to ap¬ 
peal to the United States Board of Tax Appeals and has 
not done so within the 60 days prescribed and an assess¬ 
ment has been made, or where a taxpayer has appealed and 
an assessment in accordance with the final decision on such 
appeal has been made, no claim in abatement in tespect of 
any part of the deficiency will be entertained. 

If you acquiesce in this determination and do not de¬ 
sire to file an appeal, you are requested to sign the en¬ 
closed agreement consenting to the assessment of the de- 

j 

j 

i 

i 

i 

i 
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ficieney bill and forward it to the Commissioner of Inter¬ 
nal Revenue, Washington, D. C., for the attention of 
IT:CR:A-ECH-60D. In the event that you acquiesce in 
a part of the determination, the agreement should be exe¬ 
cuted with respect to the items agreed to. 

Respectfully, 


D. H. BLAIR, 

Commissioner, 
By J. G. BRIGHT, 
Deputy Commissioner. 


Enclosed: Statements, Agreement—Form A. 


Now, November 13, 1928, the foregoing letter certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

28 Filed Oct. 6, 1926. 

(Copy.) 


Treasury Department, Washington. 


Office of Commissioner of Internal Revenue. 

IT :CR :A. 

ECH. 

February 24, 1925. 

Kolb-Gotfredson Realty Company, 

3100 Meldrum Avenue, 

Detroit, Michigan. 

Sirs: 

As no protest has been made against the additional tax 
liability for the year 1919 as shown in Bureau letter dated 
January 16,1925, in the amount of $129.54 it is assumed the 
adjustment- shown therein are satisfactory. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1924, you are allowed 6'J days from the 
date of this letter within which to file an appeal to the 
United States Board of Tax Appeals contesting in whole 
or in part the correctness of this determination. 
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Where a taxpayer lias been given an opportunity to 
appeal to the United States Board of Tax Appeal^ and has 
not done so within the 60 days prescribed and an assess¬ 
ment has been made, or where a taxpayer has appealed 
and an assessment in accordance with the final decision on 
such appeal has been made, no claim in abatement in respect 
of any part of the deficiency will be entertained. I 
If you acquiesce in this determination and do not desire 
to file an appeal, you are requested to sign the; enclosed 
agreement consenting to the assessment of the deficiency 
and forward it to the Commissioner of Internal Revenue, 
Washington, D. C., for the attention of IT:CR:A-ECH. 
In the event that you acquiesce in a part of the determina¬ 
tion, the agreement should be executed with respect to the 
items agreed to. 

Respectfully, 

D. H. BLAIR, 

Commissioner. 

(Signed) By J. G. BRIGHT, 

Deputy Commissioner. 

i 

| 

Enclosures: Statements, Agreement—Form A. 


Now, November 13, 1928, the foregoing letter; certified 
from the record as a true copy. j 

[Seal U. S. Board of Tax Appeals, 1924.] j 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

29 United States Board of Tax Appeals 

Docket No. 3430. 


American Auto Trimming Co. and Subsidiaries,* Peti¬ 
tioners, 

i 

V. 

_ _ I 

Commissioner of Internal Revenue, Respondent. 
Promulgated April 25,1927. 

1. The petitioners held not to be affiliated for 1918 and 
1919. 


*Kolb-Gotfredson Horse Co., Detroit, Mich. 
American Auto Trimming Co., Detroit, Mich. 
Gotfredson Land Co. 

Kolb-Gotfredson Realty Co. 

American Auto Trimming Co., Cleveland, Ohio. 


i 
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2. The claim of one of the petitioners against the Saxon 
Motor Car Co. was assigned to its principal stockholder in 
1918 or 1919, and was reassigned to the principal stock¬ 
holder in 1919. Held, that such corporation sustained no 
loss from the assignment of its claim in 1918 or 1919. 

George R. Jackson, Esq., and George E. IT. Goodner, 
Esq., for the petitioners. 

J. Harry Byrne, Esq., for the respondent. 

This is a proceeding for the redetermination of deficien¬ 
cies in income and profits tax as follows: 


American Auto Trimming Co., Detroit, Mich., 

1918 . . $42,224.56 

American Auto Trimming Co., Detroit, Mich., 

1919 .r.. 20,770.90 

Kolb-Gotfredson Horse Co., 1919. 1,632.85 

Kolb-Gotfredson Realtv Co., 1919. 129.54 


Petitioners contend that the Commissioner erred (1) in 
refusing to allow the American Auto Trimming Company, 
Detroit, Michigan, and four associated companies to file 
consolidated returns for the years 1918 and 1919, and (2) 
in refusing to allow a deduction from the gross income of 
1918 for an alleged loss on the sale of a note by one of the 
companies during that year. At the hearing of the appeal 
the petitioners moved to withdraw their appeal so far as 
it related to the years 1917 and 1920 and such withdrawal 
has been allowed by order of the Board. 

30 Findings of Fact. 

The five corporations involved in this appeal are Kolb- 
Gotfredson Horse Company, Detroit, Michigan, hereinafter 
referred to as the Horse Company, The American Auto 
Trimming Company, Detroit, hereinafter referred to as 
the Detroit Company, Gotfredson Land Company, herein¬ 
after referred to as the Land Company, The Kolb-Gotfred¬ 
son Realty Company, hereinafter referred to as the Realty 
Company, American Auto Trimming Company, Cleveland, 
Ohio, hereinafter referred to as the Cleveland Company. 

The Horse Company was incorporated in Michigan in 
1905 with a capital stock of $150,000. Its business during 
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the taxable years was selling horses, vehicles, harness, etc., 
and holding and renting real estate. The Detroit Company 
was incorporated November 23, 3909. Its business is the 
manufacture and sale of automobile parts and bodies. The 
Land Company was incorporated in Michigan, in 1913, with 
a capital stock of $100,000 divided into 10,000 shares. Its 
business was dealing in real estate. It became inactive 
after operating for a few years but was revived! and its 
stock reissued on July 1, 1918. The Realty Compjany was 
incorporated in Michigan, in 1914, with a capital istock of 
$25,000 divided into 2,500 shares. Its business was owning 
and dealing in real estate. The Cleveland Compjany was 
incorporated in Ohio, in 1916. Its business dujring the 
taxable years was the same as that of the Detroit Company. 

The stockholdings of the various companies for tjhe years 
1918 and 1919 and the changes in stockholdings during 
those years were as follows: j 


(Here follows statement, marked pages 31 and 32.) 

33 About the year 1905, Benjamin Gotfredson and his 
father-in-law, one Kolb, owned and conducted a small 
livery business in Detroit under the name of KolbjGotfred- 
son Horse Company. It sold horses, carriages, harnesses, 
etc. In the course of its business the Horse Company ac¬ 
quired various parcels of real estate which advanced 
rapidly in value. This demonstrated that rejal estate 
judiciously handled would show a very good return on cap¬ 
ital invested. The Horse Company occupied an jextensive 
building, part of which was rented 1o a concern which 
started an auto trimming business. The venture,! however, 
was not a success. Gotfredson believed that auto trimming 
would prove a successful business venture and acquired the 
business of the concern occupying a part of the building of 
the Horse Company, and. in 1909, incorporated the Detroit 
Company. In 1913 and 1914, Gotfredson incorporated the 
Land Company and the Realty Company, and inasmuch as 
the Detroit Company engaged in the Auto trimming busi¬ 
ness proved to be a great success, he caused the Cleveland 
Company to be incorporated in 3916, to do a similar busi¬ 
ness in Ohio. ! 


5—4877a 
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A few years after the Horse Company was incorporated 
Gotfredson bought out Kolb’s interest in the Horse Com¬ 
pany and was always thereafter the principal stockholder in 
all of the companies involved herein. 

When Gotfredson organized the Detroit Company he per¬ 
mitted one Frank H. Joyce to become a stockholder therein. 
Joyce first invested $1,600 and later was permitted to ac¬ 
quire additional amounts of stock. He entered the employ 
of the Detroit Company in 1912, and remained with it until 
1922. He had formerly been a salesman of leather goods 
and was employed by the Detroit Company because of his 
knowledge of the materials used in the automobile trimming 
business. During the taxable years Joyce owned 2b 
34 per cent of the stock of the Detroit Company and 
1214 per cent of the stock of the Cleveland Company. 
He had the absolute right to vote his stock and lie never 
gave to Gotfredson and proxy with respect thereto. While 
Gotfredson made a trip to Europe in 1922, Joyce had much 
to do with the management of the Detroit Company. Upon 
his return Gotfredson was displeased with his management 
and discharged him. About one year later Gotfredson ac¬ 
quired his stock in the Detroit and Cleveland Companies. 

M. H. Coleman, another employee of the company, was 
permitted to acquire a small amount of stock of the Detroit 
Company. He invested no money of his own at the begin¬ 
ning. Coleman was bookkeeper for all five companies dur¬ 
ing the years 1918 and 1919 and owned a small amount of 
stock in each. All of his stock was held by Benjamin 
Gotfredson whom he owed during the taxable years for a 
part of the purchase price. 

Robert Gotfredson was the son of Benjamin Gotfredson 
and all of his stock in the different companies was issued 
in his own name but was held by his father until his mar¬ 
riage in 1922. At that time both the stock and the accu¬ 
mulated dividends thereon were given to him. He took no 
part in the management of the business during the vears 
1918 and 1919. 

Mary Gotfredson was the wife of Benjamin Gotfredson. 
Shares of stock were issued in her name but were held 
by Benjamin Gotfredson and never delivered to her. She 
did not know when or in what manner stock was issued 
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nor did she take any part in the management of aiiy of the 
companies. i 

35 Lawrence Gotfredson, brother of Benjamin, lived 
in Wisconsin during the vears 1918 and 1919 and 

took no part in the management of any of the companies 
during these years. 

The other minority stockholders were employees of the 
several companies who took no part in the management of 
the business. Certificates for shares of stock owned by such 
employees were held in some instances by Benjamin Got¬ 
fredson. j 

One office in Detroit served all the companies jand they 
all had the same officers. Benjamin Gotfredson vias presi¬ 
dent and M. H. Coleman was seeretarv and treasurer of 

* ' i 

each. No regularlv called stockholders' meetings were ever 
held. The minutes were written up at the Detroit office at 
the direction of Benjamin Gotfredson and signed by the 
officers. None of the stock of any of the companies was 
ever actually voted. Benjamin Gotfredson personally di¬ 
rected the business policies of all the companies. ]No officer 
or employee attempted to oppose his will and decision in the 
management of the companies. j 

The Horse Company leased space to the Detroit Com¬ 
pany at less than its rental value and at less than it could 
and did lease it to outsiders. The Detroit Corrjpany bor¬ 
rowed money and loaned it to the other companies and 
financed a new building for the Cleveland Company in 1919. 
The Land Company did not pay interest to the Detroit Com¬ 
pany on loans to it. From time lo time Benjamin Gotfred¬ 
son made advances of substantial amounts of money to the 
various companies. At times the companies] borrowed 
large amounts of money from banks, all these loans being 
made by the banks upon the personal endorsement of Ben¬ 
jamin Gotfredson. j 

36 The original returns filed for the petitioner cor¬ 
porations for the years 1918 and 1919 were consoli¬ 
dated returns. In the audit of these returns the ^respondent 
ruled that the Detroit Company and the Cleveland Com¬ 
pany were affiliated within the purview of t^ie law and 
should file consolidated returns; that the Horse Company 
and the Realty Company were also affiliated] within the 
purview of the law and should likewise file consolidated 

j 

i 
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returns; and that the Land Company, which was not affili¬ 
ated with either of the two groups, should file separate 
returns. The deficiencies for 1 lie taxable years in question 
are based upon the amended returns made by the respond¬ 
ent. 

One of the principal customers of the Detroit Company 
was the Saxon Motor Car Company. The Detroit Com¬ 
pany sold large quantities of goods to this company on open 
account. In 1917 the Saxon Motor Car Company became 
financially involved and a creditors’ committee was ap¬ 
pointed to take over its business. Benjamin Gotfredson, as 
president of the Detroit Company, one of the insolvent com¬ 
pany's largest creditors, was appointed a member of the 
committee and later made president of that company. Un¬ 
der direction of the committee, the Saxon Motor Car Com¬ 
pany gave a note to the Detroit Company in the amount of 
$72,429.76 due and payable November 1, 1917, in full settle¬ 
ment of its account. At the maturity of the note a payment 
of $7,242.98 was made on the principal and a new note was 
given for the balance. At the end of 1917, no further pay¬ 
ments having been made on the note, the Detroit Company 
charged off as a loss $36,214.88, 50 per cent of the face 
value of the original note, and claimed that amount as a 
deduction from gross income on its income-tax return for 
1917. 

37 In auditing the 1917 return the respondent dis¬ 
allowed the deduction of the above-mentioned amount 
of $36,214.88 and restored the amount thereof to an account 
receivable. 

During 1918, the Saxon Motor Car Company plant was 
leased to the United States Government for war purposes 
on very favorable terms to the company which permitted it 
to make further payments on its indebtedness. During this 
time the Detroit Company received $14,485.97 on said note, 
which brought the unpaid balance down to $50,700.82 and 
the debit balance on the Detroit Companv’s books to $14,- 
485.94. 

Near the close of 1918. or early in 1919, the Detroit Com¬ 
pany assigned the balance of its claim against the Saxon 
Motor Car Company in the amount of $14,485.94 to Ben¬ 
jamin Gotfredson in consideration of his payment of 
$5,000 to the Detroit Company. Benjamin Gotfredson’s 
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check for the said $5,000 was received by the Detroit Com¬ 
pany on January 18, 1919. In closing its books for the 
year 1918, the Detroit Company charged off the reihaining 
$9,448.94 of the Saxon Motor Car Company note a£ a loss 
and claimed the deduction of a like amount on its income- 
tax return for 1918. The respondent disallowed the deduc¬ 
tion. I 

i 

During the year 1919 business conditions improved, and 
it became evident that the Saxon Motor Car Company 
would be able to make further payments on its obligations. 
Thereupon, in August, 1919, Benjamin Gotfredson reas¬ 
signed the claim against the Saxon Motor Car Company 
to the Detroit Company. Under date of July 15,1919, Ben¬ 
jamin Gotfredson was credited with $5,135 on the; journal 
of the Detroit Company and notes receivable was! debited 
with a like amount. The explanation of the entry 
38 carried by the journal is “For Saxon Motor Car 
Company notes purchased from Benjamin Gotfred¬ 
son.” Up to July 15, 1919, no further payments Iliad been 
made on the notes by the Saxon Motor Car Company. In 
August, and again in September, 1919, the Saxon Car Com¬ 
pany made further payments on the note to the Detroit 
Company in the respective amounts of $10,140.16 and 
$12,168.20. The unpaid balance on the original jclaim of 
$72,429.76 at the end of the year 1919 was 28,39$.46. On 
January 5,1920, a further final payment of $8,033.77 in cash 
was made on the note and stock of the par value ojf $32,300 
was received by the Detroit Company. This stock! was held 
until November, 1922, when it was sold through la broker 
for $2,894.08. j 

During the years 1918 and 1919, the Detroit Company 
continued to sell goods in large quantities to the Saxon 
Motor Car Company on a cash basis. The salejs for the 
vear 1918 amounted to $506,976.06 and for the vear 1919 

to $234,642.68. j 

Opinion. \ 

Smith: 1. The First question presented by j this pro¬ 

ceeding is whether the petitioner corporations are affiliated 
within the purview of section 240(5) of the Revenue Act 
of 1918, for the years 1918 and 1919. This provides: 
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For the purpose of this section two or more domestic cor¬ 
porations shall be deemed to be affiliated (1) if one corpo¬ 
ration owns directly or controls through closely affiliated 
interests or bv a nominee or nominees substantially all of 

V % 

the stock of the other or others, or (2) if substantially all 
the stock of two or more corporations is owned or con¬ 
trolled bv the same interests. 

%» 

The Commissioner held that the Detroit Company and 
the Cleveland Company were affiliated for the years 1918 
and 1919 and that the Horse Company and the Realty 
Company were also affiliated in a separate group 
39 for the same years: but that the Land Company was 
not affiliated with either of the two groups. In the 
light of the evidence we are of the opinion that the Horse 
Company, the Realty Company and the Land Company 
were affiliated during the taxable years. 

From January 18, 1918. the Detroit Company owned 50 
per cent of the stock of the Cleveland Company but no 
part of the stock of the other companies. There is no evi¬ 
dence that the Detroit Company had any actual control over 
the shares of stock which it did not own. To be sure a 
majority of the stock in each company was owned by Ben¬ 
jamin Gotfredson, president of the Detroit Company, and 
Benjamin Gotfredson may well be held to be an affiliated in¬ 
terest. We have held, however, in Appeal of Block Street 
Wharf & Warehouse Company, 2 B. T. A. 183, that where 
one corporation owned 50 per cent of the stock of another 
corporation and the president of the first corporation owned 
the balance of the stock of the second company that fact 
alone did not constitute the two corporations affiliated. 
Similarly we must hold here that the Detroit Company did 
not own directly or control through closely affiliated in¬ 
terests substantially all the stock of the other companies 
so as to constitute an affiliated group. 

It remains to be considered whether substantially all the 
stock of the five companies was “owned or controlled by 
the same interest.” Although there is evidence that the 
shares of stock held by other stockholders than Joyce were 
controlled by Benjamin Gotfredson and M. II. Coleman 
there is no evidence that these individuals had any actual 
control over the shares of stock standing in the name of 
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Joyce. We are of the opinion that based on percentages 
alone the ownership or control by Gotfredson apd Cole¬ 
man of substantiallv all of the stock of the Horse 

* 

40 Company, the Realty Company, and the Land Com¬ 
pany, but of only 7b per cent of the stock of the 

Detroit Company, and of between 8213 and 87V-2 per cent 
of the Cleveland Company, cannot be regarded; as sub¬ 
stantially all tlie stock of those companies. Industrial Com¬ 
pany of Binghampton, 2 B. T. A. 360; United Metal Spin¬ 
ning Co., 2 B. T. A. 520; Wadhams & Co., 2 B. Ti A. 569; 
Ullman Mfg. Co., 2 B. T. A. 1294. The test of the statute 
is ownership or control of substantially all the stock of all 
of the corporations of the affiliated group by the same “in¬ 
terests.” We do not have that situation here. The Detroit 
and Cleveland Companies were engaged in a business es¬ 
sentially different from those carried on by the other three 
companies. The fact that Gotfredson had absolute control 
of the business methods, policies, and relations of all of 
the corporations is not decisive of the issue. A'ppeals of 
Rishell Phonograph Co., 2 B. T. A. 229; Watsontoivn Brick 
Co. 3 B. T. A. 85; Adaskin-Tilley Furniture Co\ v. Com¬ 
missioner, 6 B. T. A. 316. We are of the opinion that the 
Detroit and Cleveland Companies were affiliated in one 
group for the years 1918 and 1919, as found by the respon¬ 
dent, and that the Horse Company and the Realty'Company 
were affiliated in another group, and that the Land Com¬ 
pany from the date of its organization in 1918,! was also 
affiliated in the same group. Deficiencies should be com¬ 
puted accordingly. ! 

Upon the second point it is contended on behalf of the 
petitioners that the Detroit Company made a $ale of its 
claim against the Saxon Motor Car Company in 1918 for 
$5,000 and sustained a loss of $45,700.82 on the transaction; 
that from the date of the sale of this claim to Got- 

41 fredson there was an appreciation in the value of 
the claim and that the appreciation in the value from 

$5,000 to its worth at the time that it was reassigned to 
the Detroit Company constitutes a paid-in surplus of the 
Detroit Company and that the Detroit Company realized 
no income from collections upon the note in the! year 1919. 

The evidence with regard to this transaction is decidedly 
unsatisfactory. Gotfredson, who should have a lively re- 
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collection with regard to the transaction if it was bona fide, 
deposed as follows with respect thereto: 

Q. It appears from these pleadings here that the claim of 
the American Auto Trimming Company at Detroit against 
the Saxon Motor Car Company was purchased by you per¬ 
sonally for $5,000. Do you recall that? A. I remember 
something about it. 

Q. Who fixed the price of $5,000 for that claim? A. I 
couldn’t remember. 

Q. Can you state whether the amount of the claim was 
approximately $50,000 ? A. Xo, I couldn’t. 

Q. Do you recall your assigning the claim back to the 
American Auto Trimming Company, and getting your 
$5,000? A. Xo. I don’t remember. You see Mr. Coleman 
is the secretary and treasurer, and it was just kind of an 
every day occurrence what T would sign and what I would 
do. I don’t remember. 

Q. That is what I am asking you, Mr. Gotfredson. Would 
not the amount of $5,000 be fixed by you, and not by some 
subordinates? A. It would naturallv be agreed to bv me, 
if I gave a check for it or paid for it. 

Q. Wouldn’t you be the one who would set the price? A. 
I would not say that. It might be, and it might not. 

Q. Did you take over that claim just for conveni- 
42 ence, because you were in close connection with the 
Saxon Motor Car Company, and could handle it 
for your own company to advantage? A. I could not re¬ 
member the details. 

It is further to be noted that there is no satisfactory 
evidence as to whether the note was assigned to Gotfred¬ 
son in 1918 or in 1919. The deposition of M. H. Coleman, 
secretary and treasurer of the Detroit Company, upon this 
point was in part as follows: 

By Mr. Doyle: 

Q. What was the date of the sale of the Saxon Motor 
Car Company claim to Mr. Gotfredson? A. Sometime in 
December of 1918,1 don’t remember the exact date. I think 
1 testified to it this morning. 

Q. Was the money paid at that time? A. He paid the 
money in January of 1919, he paid the company the money. 
Do you mean that? 
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Q. Yes, that is what I mean, the time that he bought the 
claim. A. He paid the company January 1st, 1919, or in 
January of 1919, I do not just remember the dgte. 

Q. Why do you say that the sale was made in 1918? A. 
Because that is when it was made. 

Q. Was there a contract drawn up in connection with it? 
A. No, I do not think there was a contract dra|wn up. It 
was for closing the books that that sale was made. 

Q. When would you close the books? A. [The books 
were closed at the end of the year, that is, as of jthe end of 
the year. 

j 

The petitioners have not shown that any loss on account 

of the sale of the note was actually sustained during either 

of the vears 1918 or 1919. 

* 

Judgment will be entered on 15 days’ notice under Ride 
50. | 

Now, November 13, 1928, the foregoing findings of fact 
and opinion certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

43 United States Board of Tax Appeals, j 

j 

I 

Docket No. 3430. 

American Auto Trimming Co. and Subsidiaries,* 

Petitioners, 

i 

i 

V. j 

I 

Commissioner of Internal Revenue, Respondent. 

Order of Redetermination. 

I 

Pursuant to the findings of fact and opinion promulgated 
by the Board in the above entitled proceedings on April 25, 


*Koll>-Gotfredson Horse Co., Detroit, Mich. 
American Auto Trimming Co., Detroit, Mich. 
Gotfredson Land Co. 

Kolb-Gotfredson Realty Co. 

American Auto Trimming Co., Cleveland, Ohio. 
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1927, the respondent on September 19, 1927, filed with the 
Board a notice of settlement showing deficiencies in tax as 
follows: 

1918— American Auto Trimming Co., Detroit, 

Mich... $42,224 56 

1919— American Auto Trimming Co., Detroit, 


Mich. 20,770 90 

1918— Gotfredson Land Co . 214 03 

1919— Kolb-Gotfredson Horse Co. 588 63 

1919—Ko!b-Gotfredson Realty Co . 25.16 

On November 1, 1927, the petitioner filed an alternative 
proposed redetermination of deficiencies as follows: 

1918— American Auto Trimming Co., Detroit. 

Mich. $31,976.28 

1919— American Auto Trimming Co., Detroit, 

Mich. Overassessment and overpay¬ 
ment . 17,832.16 

1918— American Auto Trimming Co., Cleve¬ 

land, 0.'.. 10,248.28 

1919— American Auto Trimming Co., Cleve¬ 

land, O.'. 38,603 06 

1919—Kolb-Gotfredson Horse Co. 588 63 

1919—Kolb-Gotfredson Realty Co.. 25.16 

1918—Gotfredson Land Co. 214 03 


44 It is the contention of the petitioners that the de¬ 
ficiencies due from the American Auto Trimming 
Co., Cleveland, Ohio, for the years 1918 and 1919 are now 
unassessable and uncollectible as deficiencies because no 
deficiency notice was mailed to such company, and that the 
deficiency due from the Gotfredson Land Co. for the year 
1918 is now unassessable and uncollectible as a deficiency 
upon the ground that no deficiency notice was ever mailed 
to it. 

A hearing was had upon the proposed redetermination of 
deficiencies on November 17, 1927. 

The evidence of record indicates that the petitioners 
filed a single consolidated return for the year 1918 and a 
single consolidated return for the year 1919; that one 
office in Detroit served all companies and that all had the 
same officers; that the respondent considered the Ameri- 
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can Auto Trimming Co.. Detroit, Michigan, and American 

Auto Trimming Co., Cleveland, Ohio, affiliated during both 

of the years 1918 and 1919, and the Kolb-Gotfredson Horse 

Co. and Kolb-Gotfredson Realtv Co. likewise affiliated in a 

•- 

separate group for the same taxable years; that for the 
years 1918 and 1919 the respondent sent a single deficiency 
notice addressed to “American Auto Trimming Co., 3100 
Meldrum Avenue, Detroit, Michigan,” under date of Feb¬ 
ruary 11, 1925, and that the deficiency shown therein was 
the net deficiency of the American Auto Trimming Co., 
Detroit, Michigan, and the American Auto Trirhming Co., 
Cleveland, Ohio, as a consolidated group. 

The evidence further shows that the respondent, for the 
purpose of computing the deficiencies due from the Kolb- 
Gotfredson Horse Co. and the Kolb-Gotfredson Realty Co. 
for the same taxable years, addressed a single deficiency 
notice to “Kolb-Gotfredson Horse Co., 3100 Meldrum 
Avenue, Detroit, Michigan”, under date of February 24, 
1925, in which he determined deficiencies in tax as follows: 


1919—Kolb-Gotfredson Realty Co . $1,632.85 

1919—Kolb-Gotfredson Realtv Co. 129.54 

%t i 


The evidence further shows that the Ameijican Auto 
Trimming Co., Detroit, Michigan, and its four subsidiaries, 
or associated companies, appealed to this Board from de¬ 
ficiencies determined by the respondent within 60 days from 
the date of the deficiency notices sent; that the petition was 
verified by Mark II. Coleman, who was treasurer and sec¬ 
retary for the petitioners; also that the appealjwas heard 
and prosecuted upon the theory that the notices of deficien¬ 
cies sent to the petitioners applied to the Ameirican Auto 
Trimming Co., Detroit, Michigan, American Autd Trimming 
Co., Cleveland, Ohio, Kolb-Gotfredson Horse Co.^ and Kolb- 
Gotfredson Realty Co. 


The evidence further shows that actual notice of the 
deficiencies determined by the respondent against the 
American Auto Trimming Co., Detroit,! Michigan, 
45 American Auto Trimming Co., Cleveland, Ohio, 
Kolb-Gotfredson Horse Co. and Kolb-Gotfredson 
Realty Co. was actual notice received by those companies of 
deficiencies determined, which we believe is all that the 
statute requires in order that the Board may have juris- 
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diction to pass upon the question of the correctness of such 
determinations of deficiencies made by respondent; that 
proof of such actual notice is the fact that the petitioners 
appealed to this Board from such determinations of defi¬ 
ciencies within the period prescribed by the taxing statute. 

The evidence further shows that no notice of deficiency 
was sent by the respondent to the Gotfredson Land Co. and 
that that company was not included in either of the con¬ 
solidated groups recognized by the respondent, and that no 
actual notice of the deficiency determined by the respondent 
in respect of such company was ever received by the Got¬ 
fredson Land Co. 

The evidence further shows that the net deficiency of the 
American Auto Trimming Co., Detroit, Mich., and Ameri¬ 
can Auto Trimming Co., Cleveland, Ohio, for the year 1919 
is the amount of $20,770.90 which is the difference between 
the deficiency due from the American Auto Trimming Co., 
Cleveland, Ohio, for 1919, namely, $38,603.06, and the over¬ 
assessment and overpayment of tax by the American Auto 
Trimming Co.. Detroit Mich., for the same vear, namelv, 
$17,832.16. 

It appearing to the Board that the respondent determined 
deficiencies against the American Auto Trimming Co., 
Detriot, Michigan, American Auto Trimming Co., Cleve¬ 
land, Ohio, Kolb-Gotfredson Horse Co., and the Kolb-Got- 
fredson Realty Co. in excess of the amounts found to be the 
correct deficiencies from those companies for the respec¬ 
tive years 1918 and 1919; that actual notice of such deficien¬ 
cies was received by the companies named; and that those 
companies appealed from such notices of deficiencies to 
this Board within 60 days from the date such notices of 
deficiencies were mailed, it is 

Ordered and decided that the deficiencies of those com¬ 
panies are redetermined to be as follows: 

1918—American Auto Trimming Co., Detroit 

Mich. 

191.9—American Auto Trimming Co., Detroit, 

Mich. Overassessment and overpay¬ 
ment . 

1918—American Auto Trimming Co., Cleve¬ 
land, O. 


$31,976 28 

17,832 16 
10,248 28 
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1919—American Auto Trimming Co., Clev- 

land, 0. j 38,603.06 

1918—Kolb-Gotfredson Horse Co. No deficiency 

1919_ “ “ “ “ . j 58.63 

1918— Kolb-Gotfredson Realty Co.. .. No deficiency 

1919— “ “ “ “ . ! 25.16 

i 

46 It is further ordered and decided that inasmuch as 
the respondent sent no notice of deficiency to the 

Gotfredson Land Co. for either of the years 1918 and 1919, 
and that respondent did not include that company in either 
of the consolidated groups recognized by the respondent 
for the years 1918 and 1919, the Board has no jurisdiction 
to redetermine anv deficiencv for either of the tears 1918 

* * *t 

and 1919 in respect of such company. 

(Signed) CHARLES P. SMljlH, 

Member United States Board of Tax Appeals. 

CPS :oh. ! 

Washington, D. C. 

Entered. 

Entered Dec. 28, 1927. 

A true Copy. Teste: 

B. D. GAMBLE, | 

Clerk U. S. Board of Tax Appeals. 

I 

Now, November 13, 1928, the foregoing order pf redeter¬ 
mination certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

47 Filed Jun. 25, 1928, United States Boa|rd of Tax 

Appeals. 

United States Board of Tax Appeals! 

Docket No. 3430. I 

American Auto Trimming Company, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Stipulation as to Court of Review. 

It is hereby agreed and stipulated by and between coun¬ 
sel for the respective parties that review of | the above 
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designated proceeding may be b 1 before the Court of 
Appeals of the District of Columbia. 

GEO. E. H. GOODNER. 

Counsel for Petitioner. 
(Sgd.) C. M. CHAREST, 

Counsel for Respondent. 

H. 

Now, November 13, 1928, the foregoing stipulation as to 
court of review certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

48 Filed .Tun. 26, 1928, United States Board of Tax 

Appeals. 

In the Court of Appeals of the District of Columbia,- 

Term,-. 

No. —. 

American Auto Trimming Company, Michigan; American 
Auto Trimming Company, Ohio; Kolb Gotfredson 
Realty Company, Michigan; Kolb-Gotfredson Horse 
Company, Michigan; Gotfredson Land Company, Michi¬ 
gan, Appellants, 

v. 

Commissioner of Internal Revenue, Appellee. 
Notice of Filing of Petition for Review. 

To C. M. Charest, 

General Counsel Bureau of Internal Revenue, 
Washington, D. C., 

Attorney for Appellee: 

Please take notice that on the 26th day of June, 1928, 
the undersigned will present to the United States Board of 
Tax Appeals and file with the Clerk thereof a petition for 
review by the Court of Appeals of the District of Colum- 
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i 

i 

bia of tlie final order and decision of the Board Rendered 
and entered on its records on December 28, I92t, in tlie 
appeal of the above named appellants to said Board, Docket 
No. 3430, a copy of which petition for review is attached 
hereto. 

Dated at Washington, D. C., this 26th dav of June, 1928. 

GEO. E. I-I. GOODXER. 

GEO. E. H. GOODNEfr, 
Attorney for Appellants. 

Address: Munsev Building, Washington, D. C. 

Service of the above notice and a copy of the petition for 
review stated therein is hereby accepted this 26th day of 
June, 1928. 

C. M. CHAREST, 
Counsel for Appellee. 

H. 

49 Filed Jun. 26, 1928, United States Board of Tax 

Appeals. 

In the Court of Appeals of the District of Columbia,- 

Term,-. j 

No. —. | 

American Auto Trimming Company, Michigan; American 
Auto Trimming Company, Ohio; Kolb-Giotfredson 
Realty Company, Michigan; Kolb-Gotfredson Horse 
Company, Michigan; Gotfredson Land Compahy, Michi¬ 
gan, Appellants. 

v. j 

Commissioner of Internal Revenue, Appellee. 

Petition for Review of Decision of the United States Board 

of Tax Appeals. 

(B. T. A. Docket No. 3430.) 

To the Honorable the Chief Justice and the Judges of the 
Court of Appeals of the District of Columbia: 

Appellants respectfully represent to the Court: 

i. ! 

! 

Jurisdiction. 

1. That the American Auto Trimming Company, of Mich¬ 
igan, is a corporation duly organized under the laws of the 


I 

i 
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State of Michigan, with principal office at Detroit, Mich¬ 
igan; that ever since organization its business has been 
that of manufacturing automobile parts. 

50 2. That the American Auto Trimming Company, 

of Ohio, is a corporation duly organized under the 
laws of the State of Ohio with principal office at Cleveland, 
Ohio; that ever since organization its business has been 
that of manufacturing automobile parts. 

3. The Kolb-Gotfredson Realty Company, the Kolb-Got- 
fredson Horse Company, and the Gotfredson Land Com¬ 
pany are corporations duly organized under the laws of 
the State of Michigan, with principal offices at Detroit, 
Michigan that the principal business of all said companies 
is that of buying, holding, selling, and leasing real estate. 

4. That appellee is the duly appointed and acting Com¬ 
missioner of Internal Revenue of the United States. 

5. That heretofore appellants, pursuant to law, appealed 
to the United States Board of Tax Appeals from the action 
of the appellee with respect to their tax liability for the 
years 1918 and 1919 and that the proceeding on the Board’s 
calendar received Docket No. 3430. 

6. That appellants desire a review of the Board’s De¬ 
cision in said proceeding and bring this action under the 
provisions of Sections 1001, 1002, and 1003 of the Revenue 
Act of 1926. 


II. 

Nature of the Controversy. 

1. That appellants filed a consolidated income and profits 
tax return for each of the years 1918 and 1919 under the 
provisions of Section 240 of the Revenue Act of 1918, and 
appellant, American Auto Trimming Company of Mich¬ 
igan, paid all the taxes assessed thereon. 

2. That in auditing said consolidated returns, appellee 
disallowed affiliation of the five companies under Section 
240 and split them up into three groups, one composed of 
the American Auto Trimming Company of Michigan and 
the American Auto Trimming Company of Ohio, another 
composed of the Kolb-Gotfredson Realty Company and the 
Kolb-Gotfredson Horse Company, and the third of the Got¬ 
fredson Land Company; that in auditing said returns the 


I 


COMMISSIONER OF INTERNAL REVENUE. 49 

appellee refused to allow as a deduction from income a 
loss sustained by the American Auto Trimming Cpmpany 
of Michigan in the amount of $45,700.82 on a notp of the 
Saxon Motor Company, which loss appellants contended 
was sustained and deductible in 1918, but if not in 1918, 
then in 1919. | 

51 3. That based on said audit and action, appellee 

on February 11, 1925, notified appellant, the Amer¬ 
ican Auto Trimming Company of Michigan, by registered 
mail, of deficiencies in tax for 1918, and 1919, of $42,224.50 
and $20,770.90, respectively, a copy of which noticb is filed 
with the Board as part of the petition in that proceeding; 
that based on the aforesaid audit and action appellee, on 
February 24, 1925, by registered mail, notified appellants, 
Ivolb-Gotfredson Horse Company and Ivolb-Gotfredson 
Realtv Companv of deficiencies in tax for 1919 in the 
amounts of $1,632.85 and $129.54 respectively, copies of 
which notices are .also filed with the Board as pagt of the 
petition in that proceeding. 

4. That appellants in due time appealed to the United 
States Board of Tax Appeals from said deficiency notices 
of appellee, Board of Tax Appeals Docket No. 3430; that 
the Board heard the case on October 6, 1926, and promul¬ 
gated its decision on April 25, 1927, wherein it field that 
the American Auto Trimming Company of Michigan and 
the American Auto Trimming Company of Ohio were af¬ 
filiated in one group and that the remaining tlAee com¬ 
panies were affiliated in another group and further held 
that there was no deductible loss on the Saxofi Motor 
Company note in either 1918 or 1919. 

5. That upon redetermination of the tax liability based 
upon its said decision, the Board entered its final Order of 
Redetermination on December 28, 1927, wherein it ordered 
and decided that the deficiencies of appellants were as fol¬ 
lows : 


1918 American Auto Trimming Co., Detroit, 

Mich. $31,976.28 

1919 American Auto Trimming Co., Detroit, 

Mich. 17,832.16 

1918 American Auto Trimming Co., Cleveland, 

Ohio . 10,248.28 
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1919 American Auto Trimming Co., Cleveland, 

Ohio . 38,603.06 

1918 Kolb-Gotfredson Horse Company. ... Xo deficiency. 

1919 Kolb-Gotfredson Horse Company. 588.63 

1918 Kolb-Gotfredson Realty Company... Xo deficiency. 

1919 Kolb-Gotfredson Realty Company. 25.16 


1918 Kolb-Gotfredson Land Company! No deficiency no- 

1919 Kolb-Gotfredson Land Company^ tice ever mailed 

to this Company. 

52 III. 

Designation of Court of Review. 

That a review of the decision and order of redetermina¬ 
tion of the United States Board of Tax Appeals in the said 
proceeding (B. T. A. Docket Xo. 3430) is now sought in the 
Court of Appeals of the District of Columbia, in accordance 
with a stipulation between the parties filed with the Board 
pursuant to the provisions of Section 1002(d) of the Rev¬ 
enue Act of 1926. 


IV. 

Assignments of Error. 

1. That the Board of Tax Appeals erred in holding that 
the five appellant companies were not affiliated for the 
years 1918 and 1919 within the purview of Section 240 of 
the Revenue Act of 1918, and thereby overstated the tax 
liabilities and deficiencies for said years. 

2. That the Board of Tax Appeals erred in holding that 
appellant, the American Auto Trimming Company of Mich¬ 
igan, did not sustain a loss of $45,700.82 in 1918 or 1919 
upon a note of the Saxon Motor Company and erred in not 
allowing said loss as a deduction from income by said Com¬ 
pany in 1918 or 1919 and thereby overstated the income and 
tax liability in respect thereof. 

3. That the Board of Tax Appeals erred in arriving at its 
decision by considering the cross examination of the various 
witnesses whose depositions were taken, when such cross 
examination was never offered in evidence and was not 
properly before the Board. 
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4. That the Board of Tax Appeals erred in finding and 
asserting deficiencies against the American Auto Trimming 
Company of Ohio for 1918 and 1919 when no notice of any 
deficiencies was ever mailed to that company by appellee 
pursuant to Section 274 of the Revenue Act of 1026. 

5. That, in view of the foregoing assignments of error, 

the Board of Tax Appeals erred in the amount of all the 
deficiencies which it entered in its final order on Decem¬ 
ber 28, 1927. ; 

53 Wherefore appellants pray that this Honorable 
Court will review the said findings, decision, opinion, 
and order of redetermination of the said Board and re¬ 
verse and set aside same insofar as the aforesaid assigned 
errors apply and therein find for appellants; gnd grant 
such other and further relief as appellants may be en¬ 
titled to or which to the Court may seem equitable and 
proper. 

GEO. E. H. GOODNER. 

GEO. E. H. GOODNER, 
Attorney for Appellants. 

Address: Munsey Building, Washington, D. C.| 

Of Counsel: 

GEORGE R. JACKSON, 

Washington, D. C. 


District of Columbia, ss: 

Personally appeared before me, a Notary Public in and 
for the District of Columbia, Mr. Geo. E. H. Goqdner, who 
being duly sworn according to law deposes and says that 
he is the Attorney for the above named Appellants, and 
that as such he has authority to sign and did sigh the fore¬ 
going petition; that he has read the same and that the facts 
set forth therein are true to the best of his knowledge and 
belief, and that the said petition is signed in good faith. 

GEO. E. H. GOODNER. 

Subscribed and sworn to before me this 26th day of 
June, 1928. 

FLORENCE M. STEPHENSON, 

Notary Public. 

My commission expires April 28, 1931. 


I 
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Now, November 13, 1928, the foregoing petition for re¬ 
view and notice certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

54 Filed Oct. 11, 1928, United States Board of Tax 

Appeals. 

In the Court of Appeals of the District of Columbia, 

- Term, -. 

No. —. 

American Auto Trimming Co., Michigan ; American Auto 
Trimming Co., Ohio; Ivolb-Gotfredson Realty Co., Michi¬ 
gan; Kolb-Gotfredson Horse Co., Michigan; Gotfredson 
Land Co., Michigan, Appellants, 

v. 

Commissioner of Internal Revenue, Appellee 

(Board of Tax Appeals Docket No. 3430.) 

Statement of the Testimony Offered in Evidence Before 
the United States Board of Tax Appeals which is Ma¬ 
terial to the Assignments of Error in this Appeal, Con¬ 
sisting of the Direct Testimony of the Various Witnesses 
Taken Through Depositions and the Personal Testimony 
of Mr. Mark Coleman on the Witness Stand at the Time 
of the Trial Before the Board of Tax Appeals. 

The following is a verbatim copy of a stipulation appear¬ 
ing on page 1 of depositions filed with the Board on Sep¬ 
tember 21,1925: 

55 “Whereas the American Auto Trimming Com¬ 
pany, Appellant above, desires to take testimony in 

its behalf in support, of the allegations contained in its 
pending appeal; now, therefore, 

Tt is hereby stipulated and agreed between the Commis¬ 
sioner of Internal Revenue, and the Appellant, by their 
respective counsel, that the testimony of the following per- 
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sons, to-wit: Benjamin Gotfredson, Detroit, Michigan; 
Lawrence Gotfredson, Detroit. Michigan; Robert B. Got¬ 
fredson, Detroit, Michigan; Mary Gotfredson, Detroit, 
Michigan; M. H. Coleman, Detroit, Michigan; Ji W. Mc¬ 
Farland, Detroit, Michigan; H. R. Payne, Detroit, Michi¬ 
gan; Julius Haasse, President "Wayne County & Home Sav¬ 
ings Bank, Detroit, Michigan; William J. Gray, President 
First National Bank, Detroit, Michigan; John R. Boode, 
Vice-President People’s State Bank, Detroit, Michigan, be 
taken on September 4, 1925 and whatever subsequent days 
may he necessary, in Room 611 Free Press Building, De¬ 
troit, Michigan, before Notary Public Alvin D; Herscb, 
611 Free Press Building.” 

The following is a verbatim copy of the certificate of the 
officer before whom said depositions were taken: ! 


“State of Michigan, 

County of Wayne, ss: 


T, Alvin D. Herscb, a notary public in and for the county 
of Wayne, State of Michigan, the person named in the 
foregoing order to take depositions, hereby certify: 

1. T proceeded on the 4th day of September, A[. D. 1925, 
at the office of the Gotfredson Corporation, Roorai No. 611 
Free Press Building, in the city of Detroit, State! of Michi¬ 
gan, at ten o’clock A. M., under the said order (and in the 
presence of George R. Jackson, Mr. James S. Doyle, and 
Mr. J. H. Helmer, the counsel of the respective! parties), 
to take the following depositions, viz: 

Benjamin Gotfredson, Lawrence Gotfredson, Robert B. 
Gotfredson, Mary Gotfredson, M. H. Coleman, William J. 
Gray, and John R. Bodde, witnesses produced on behalf 
of the Tax Paver. 

56 The said witnesses were examined under oath, at 
such times and places and conditions of adjournment 
required,and that the testimony of said witnesses!was taken 
stenographieally, and reduced to typewriting under my di¬ 
rection. 


2. 1 further certify that after the said testimony of said 
witnesses was reduced to writing, the transcript of the 
testimony was read and signed by said witnesses, in my 


presence and that each of them acknowledged 


before me 
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that said testimony was in all respects truly and correctly 
transcribed. 

3. I further certify that, after the signing of the deposi¬ 
tions in my presence, no alterations or changes were made 
therein. 

(Signed) ALVIN D. HERSCH, 

Notary Public, Wayne County, Michigan. 

[seal.] 

Business Address: 1014 Penobscot Building, Detroit, 
Michigan. 

My commission expires May 7, A. D. 1928.” 

Mr. Benjamin Gotfredson, witness on behalf of peti¬ 
tioner, testified before the Board as follows: 

That he was president of the American Auto Trimming 
Company and the Gotfredson Corporation, successor to 
said conmpany; that he created the American Auto Trim¬ 
ming Company, the Kolb-Gotfredson Realty Company and 
the Gotfredson Land Company; that he bought the in¬ 
terest of Mr. Kolb in the Kolb-Gotfredson Horse Company 
and thereafter controlled it, together with Mr. Cole¬ 
man and Mr. Buslier, who had a little stock; that all of 
this took place about 1905: that he furnished all of the 
money for the various companies; that he dictated the 
policy of the American Auto Trimming Company 
57 from the beginning and also of the other appellant 
companies; that lie gave them financial help at all 
times and gave $50,000.00 to the American Auto Trimming 
Company when it was quite small, which the company still 
owes to him; that the stock of the American Auto Trim¬ 
ming Company was distributed as he ordered, as well as 
that of the Land Company and the Realty Company; that 
the distribution of stock was entirely in his hands; that in 
order for the companies to borrow money he had to en¬ 
dorse all notes; that Lawrence Gotfredson is his brother; 
that he sold stock to Frank Joyce at the time he started the 
American Auto Trimming business because Joyce knew 
something about leather; that said Joyce invested $1,600, 
all the money that he had at that time; that he financed 
Mr. M. H. Coleman in the purchase of the stock which he 
owned in the various appellant companies; that Mr. Cole¬ 
man was bookkeeper and still owes him some money; that 
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Mr. Robert Gotfredson is bis son and that be owned a 
little stock in the various companies, which was issued to 
him by his father (witness), but that the stock was not 
delivered to him; that he kept the dividends oil said stock 
of his son until his son was married in 1922, when he gave 
him his stock; that the son did not know he owned the stock 
until it was given to him; that Mrs. Mary Gotfredson is 
his wife; that she was a stockholder in the various 

58 appellant companies except the Horse; Company; 
that he gave her stock to her; that neither Robert 

Gotfredson nor Mrs. Mary Gotfredson ever attended a 
stockholders’ meeting and that he always! had their 
proxies; that he has on a few occasions permitted em¬ 
ployees to buy some stock but that they did hot vote it; 
“there were several that got stock, a few heads of depart¬ 
ments, some of them kept it and some did not’:’ (verbatim 
testimony); that no one but himself ever had any proxies 
during the years 1917 to 1920 in any of the companies and 
no vote was ever cast against him; that Mr; Frank H. 
Joyce never attempted any policy at variance with his 
ideas; that said Joyce did certain things not to his liking 
and he disearged him and about a year afterward bought 
his stock; that he had absolute control of thd American 
Auto Trimming Company during the time Mr; Joyce was 
a stockholder employed by him; 

“Q. Mr. Joyce never voted his stock against you? A. 
He never voted it against me. 

Q. Did he ever vote it at all? A. Well, I would not say 
that he did, because there was nothing to votd, because I 
had control of everything. At any meetings, there never 
was any difference. 

Q. Well, at the meetings, did he ever present his stock 
and vote it? A. No, sir.” (Verbatim testimony.) 

that all of the appellant companies occupied the same 

59 office, which was the office of the American Auto 
Trimming Company, throughout the ydars 1917 to 

1920, inclusive; that he was president of all the companies 
and Mr. Coleman was secretary-treasurer of all of them; 
that no one was paid for keeping the books of any of the 
companies other than the American Auto Tri mm ing Com¬ 
pany; that the American Auto Trimming Company leased 
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the land from the Horse Comp.:: y at about half of its 
rental value or what it would have been rented to the public 
for; that the American Auto Trimming' Company paid 
twenty-two cents per foot for said land; that when the land 
was leased to outsiders the company got all it could for it; 
that there was a hotel that had been rented for several 
years. 


Mr. William J. Gray, a witness on behalf of petitioner, 
testified before the Board of 'fax Appeals as follows: 

That he was president of the First National Bank of 
Detroit during the years 1917 to 1920, inclusive; that said 
bank loaned money to the various appellant companies 
during said period and only upon the indorsement of Mr. 
Benjamin Gotfredson, upon whose credit they relied almost 
entirely. 

Mr. Mark Coleman, a witness on behalf of petitioner, 
testified before the Board of Tax Appeals as follows: 

That during the calendar vears 1917 to 1920 he signed 
the affiliated questionnaire for the Gotfredson Com- 
60 pany, or its predecessor, the American Auto Trim¬ 
ming Company, as Secretary or Assistant Secretary; 
that the affiliated questionnaire was accurate and correct; 
that he was familiar with the stock ownerships of the five 
appellant companies; that the American Auto Trimming 
Company was organized in 1909 and that he was and is 
the custodian of the stock records of said company and that 
Mr. Benjamin Gotfredson controlled all of its stock during 
the years 1917 to 1920, inclusive; that he had the absolute 
management and control of the finances and business policy 
of said company during said years; that the American Auto 
Trimming Company of Ohio was organized in 1916; that its 
capital stock was $100,000, $50,000 of which was paid in by 
individuals and the other $50,000 was paid in by the Amer¬ 
ican Auto Trimming Company of Detroit; that Mr. Ben¬ 
jamin Gotfredson controlled all of the stock in said Ohio 
company and controlled the finances, management and busi¬ 
ness policy of said company at all times; that Mr. Benjamin 
Gotfredson owned and controlled the Gotfredson Land 
Company absolutely. 

That the American Auto Trimming Company sold goods 
to the Saxon Motor Car Company on open account over a 
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period of years and reported the sales as income each year; 

that during 1917 the Saxon Motor Car Company be- 

61 came involved financially to the extent tlliat it ap¬ 
peared that it would never be able to pay ffs indebt¬ 
edness; that its affairs were taken over by a creditors’ 
committee, or advisory committee of some kind;! that said 
creditors’ committee prevailed upon Mr. Benjamin Got- 
fredson to become president of the Saxon Motor Car Com¬ 
pany under direction of the committee; that pursuant to 
the plan of the creditors’ committee the American Auto 
Trimming Company accepted a note for $72,429.j76 in full 
settlement of its account against said Saxon Company; that 
said note matured on November 1, 1917, at which time a 
payment of $7,242.98 was made on account of principal and 
a note given for the balance; that from the best information 
available at that time it was thought that the fnaximum 
amount which would be realized on the original njote would 
not exceed 50%; that accordingly, on December! 31, 1917, 
the American Auto Trimming Company charged off as a 
bad debt 50%’ of the original amount of said nolle against 
the Saxon Motor Car Company; that this charge-off was 
disallowed by the Income Tax Unit as a deduction from 

1917 income and was restored by it as capital of said Amer¬ 
ican Auto Trimming Company; that during the year 1918 
the Saxon Motor Car Company’s note was further reduced 
so that in December, 1918, its liabilitv to the American Auto 
Trimming Company before reinstating the $36,214.68 which 
had been charged off and also disallowed by the jUnit was 

$14,485.94, and the corrected balance after reinstat- 

62 ing the amount that had been charged off in 1917 

would have been $50,700.82; that during; the year 

1918 the United States Government leased the Saxon Motor 
Car Company plant upon very favorable terms, jwhicli en¬ 
abled the company to reduce its outstanding obligations; 
that at the time of signing the armistice the government 
would not keep the Saxon plant much longer, which was 
located about seven or eight miles out of the Cityj; that the 
property was very undesirable at that time and it I appeared 
that the Saxon Motor Car Company was through; with any 
payments to creditors; that it appeared that there would 
not be any chance to sell the plant at any decejnt figure; 
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that Mr. Benjamin Gotfredson, as president of the Saxon 
Motor Car Company during' this time, was familiar with all 
of the details and it was his opinion that the American Auto 
Trimming Company would never realize over $5,000 further 
on the Saxon note; that Mr. Gotfredson bought said note 
from the American Auto Trimming Company for $5,000 aad 
paid for same by check; that the American Auto Trimming 
Company accep-ed said payment and assigned its claim to 
Mr. Gotfredson; that this transaction took place in 1918 
and check was received from Mr. Gotfredson on January 18, 
1919; that part of its claim had been charged off by the 
American Auto Trimming Company in 1917 and the bal¬ 
ance that was carried on the books at that time was 

63 $14,485.94, so that after deducting the $5,000.00 
which was received from Mr. Gotfredson there was 

a balance of $9,485.94 then charged off as a loss in 1918; 
that during the vear 1919 the condition of the Saxon Motor 
Car Company was very much improved and its plant was 
bought by the General Motors Corporation at a price sev¬ 
eral times what anyone ever hoped to get for it; that no 
payments were made on the Saxon note during the first 
seven months of 1919 but it became apparent that more 
would be paid than had been anticipated by Mr. Gotfredson; 
that he did not want to appear to be taking any unfair 
advantage of the American Auto Trimming Company in 
the purchase of said claim, so in August, 1919, he reassigned 
the claim to the American Auto Trimming Company for 
$5,000, the amount he paid for it; that in August, 1919, the 
American Auto Trimming Company received $10,140.16 on 
said note and in September, 1919, received $12,168.20, thus 
leaving an unpaid balance to said note on December 31, 
1919, of $28,392.46; that during the years 1918 and 1919 the 
American Auto Trimming Company continued to sell mer¬ 
chandise to the Saxon Motor Car Company but these sales 
were all no a cash basis. 

On cross examination on the witness stand at the trial 
before the Board of Tax Appeals Mr. Mark Coleman testi¬ 
fied further as follows: 

That when he stated that Mr. Benjamin Gotfred- 

64 son controlled all of the stock of the American Auto 
Trimming Company he did not necessarily mean con- 
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trol all policies of tlie company but meant that; he actually 
did control the stock and always had controllecj. it; that he 
absolutely controlled the policies and controlled the stock; 
that by controlling the stock he meant that everything that 
had been done with the stock had been exactly in accord- 

*> i 

ance with Mr. Gotfredson’s wishes; that Mr. Jbvce owned 
25% of the stock in the Detroit Company and at some 
times he owned 25% of the stock in the Cleveland Company 
but most of the time, during these tax years, he only owned 
12i/>% of the stock of the Cleveland Company; that during 
part of the time the Detroit Company owned 50% of the 
stock of the Cleveland Company; that Mr. Joyce did not 
own any stock in the other three appellant companies; that 
no actual meetings of the stockholders of the various com¬ 
panies were ever held; that no actual call was lever made 
nor a legal meeting held; that the annual meetings were the 
same as anv other in that Mr. Gotfredson, Mr.: Jovce and 
Mr. Coleman (witness) were in the office together and the 
minutes were written up and signed and that that was all 
there was to the annual meeting: that Mr. Joyce’s name 
appears as having been included in the minuteis of these 
meetings; that Mr. Gotfredson controlled the voting of the 
stock; that “he controlled the voting of; the stock 
65 through his major ownership and through the fact 
that it was a Benjamin Gotfredson Company, all of 
them were, and he dictated absolutely regarding! the whole 
thing, and he absolutely controlled the voting of the stock 
because he had continuing proxies from most of j the stock¬ 
holders. My stock was pledged to Mr. Gotfredson during 
all this time. I could do nothing but vote it the way he 
wanted me to. TTis son’s stock was in his possession and 
had never been given to his son. His wife’s stock was 
stock that she hardly knew she had. Mr. Gotfrjedson had 
it and he had it signed over to her on the books, but he 
always voted it. His brother lived in Green Bav| and gave 
him a continuing power of attorney to vote his stock, and 
during part of the time I think Mr. Joyce owed him some 
money on stock that was pledged to him but Ij won’t be 
certain it was during these years”; that “There %as never 
any question about Mr. Gotfredson controlling; or about 
voting against him on anything. Mr. Joyce would not have 
dared to vote against him”; that Mr. Joyce could have 
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voted against Mr. Gotfredson; that he did not believe that 
Mr. Gottfredson had Joyce’s proxy but that he considered 
that Gotfredson controlled Joyce's stock; that he arrived 
at this conclusion from his knowledge of the whole situa¬ 
tion: that Mr. Jovee was faetorv manager and was around 
most of the time and that he might have been present 

66 at some of the so-called stockholders’ meetings; that 
Mr. Joyce continued with the American Auto Trim¬ 
ming Company until some time in April, 1922; that Mr. 
Gotfredson hired and discharged the executives employed 
by the American Auto Trimming Company; that he dis¬ 
charged Mr. Joyce in 1922. 

Robert B. Gotfredson testified on behalf of petitioner be¬ 
fore the Board of Tax Appeals as follows: 

That during the vears 1917 to 1920, inclusive, he had no 
stock in any of the appellant companies: that in 1922, after 
he was married, his stockholdings in the various appellant 
companies were presented to him; that he never voted this 
stock at anv time and never attended anv meetings of the 
stockholders. 

Mrs. Mary Gotfredson testified on behalf of petitioner 
before the Board of Tax Appeals that she is the wife of 
Mr. Benjamin Gotfredson; that she thought she owned 
stock in some of the appellant companies during the years 
1917 to 1920, inclusive but did not know how much; that 
she never paid any attention to it; that she never saw the 
stock; that she never attended any meetings and never 
voted the stock: that she never had anything to say about 
the policy or activities of any of said companies; that her 
husband gave her the stock but that he never actually de¬ 
livered it. 

67 Mr. Lawrence Gotfredson testified on behalf of 
petitioner before the Board of Tax Appeals as fol¬ 
lows : 

That he was a stockholder in the two American Auto 
Trimming Companies during the years 1917 to 1920, in¬ 
clusive; that he never voted said stock in anv stockholders’ 
meetings; that his brother always had charge of it and did 
the voting; that his brother advanced the money for him 
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to buy the stock and thnl he repaid it little by little; that 
he never had anything to say about the policy or activities 
of the companies and never interfered with the manage¬ 
ment; that lie is a brother to Mr. Benjamin Gotfredson and 
left the management entirely to the latter’s hands; that he 
lived in Wisconsin during the years 1917 to 1920, inclusive. 


Mr. John R. Bodde testified on behalf of jpetitioner 
before the Board of Tax Appeals as follows: 

That he was vice president of the People’s State Bank 
of Detroit during the years 1917 to 1920, inclusive; that 
his bank loaned money to some of the appellant Companies 
during that period but only on the indorsement of Mr. Got¬ 
fredson, to whom it looked altogether for payment. 

68 Stipulation. 

At the hearing before the Board of Tax Appeals the 
parties stipulated the stockholdings in the various appel¬ 
lant companies, which stockholdings are correctly set out 
by the Board on pages 3 and 4 of its Findings of Fact. 

Proceedings at the Hearing. 


At the time of the hearing of the above-entijtled cause 
before the United States Board of Tax Appeals, the fol¬ 
lowing took place: 

i 

“Mr. Goodlier (attorney for petitioner): Your Honor, 
we would like to offer in evidence at this time |the direct 
testimony contained in the depositions which were taken 
pursuant to order of the Board and filed with jthe Board 
on September 21, 1925, of Benjamin Gotfredson, William 
•J. Gray, Mark Coleman, Robert B. Gotfredson, Mrs. Mary 
Gotfredson, Lawrence Gotfredson and John R. Bodde, to¬ 
gether with the stipulations recited in the depositions, there 
being two; together with Exhibit A attached to the deposi¬ 
tions and made a part of the depositions. 

Mr. Smith (member of the Board): Mr. Byrne, is there 
any objection to the receipt of the depositions?! 

Mr. Byrne (attorney for respondent): Do I understand, 
Mr. Goodner, that one of the witnessess whose deposition 
was taken is now in the court room? 
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69 Mr. Goodner: Yes; one of 1 lie witnesses is now in 
the court room. 

Mr. Byrne: In other words, the deposition of Mark Cole¬ 
man is offered in evidence? 

Mr. Goodner: Yes: that is offered in evidence. I read 
that as the third name. 

Mr. Byrne: Your Honor, the Commissioner is constrained 
to object to the admission of the deposition of Mark Cole¬ 
man for the reason the witnesses is now in the court room, 
where his examination should be properly made. The Com¬ 
missioner at this time, however, after the Court has ruled 
on this motion, reserves to himself the right to read into 
the record such portions of the deposition of Mr. Mark 
Coleman as he may deem pertinent. 

Mr. Smith: The motion for rejecting the deposition of 
Mark Coleman will be denied. You certainly have the priv¬ 
ilege, however, of reading into the record any portion of 
the deposition which you desire to read into the record, and 
to cross-examine Mr. Mark Coleman upon anything that is 
contained in that deposition. 

Mr. Byrne: If your Honor please, I note an exception to 
the ruling. 

Exception noted. 

70 Mr. Goodner: I understand, your Honor, the testi¬ 
mony of Mr. Mark Coleman contained in this depo¬ 
sition is admitted under vour Honor’s ruling:? 

Mr. Smith: It is, with the privilege given to Mr. Bvrne 
of cross-examining Mr. Mark Coleman at this time upon 
anything he may wish to with respect to anything contained 
in the deposition. 

Mr. Goodner: I do not believe it would be worth while 
to take, the Board’s time to read this deposition. It is 
quite lengthy, and inasmuch as we expect to ask the privi¬ 
lege of filing a brief and a proposed finding of facts, we 
will at this time waive the reading of the deposition and 
rest our case. 

Mr. Smith: You rest your case at this point? 

Mr. Goodner: Yes, sir, your Honor. 

Mr. Byrne: The Commissioner will call Mr. Coleman as 
a witness.” 
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A ffiliatrd Q-uestionnaire. 

At the hearing before the Board of Tax Appeals the 1920 
Affiliated Questionnaire was introduced in evidence and the 
following parts of same are transmitted as part of the testi¬ 
mony in this case: 

(Here follow Tables 1 and 5, marked pages 71 and 72.) 

73 ‘'Jurat. 

1 swear (or affirm) that the answers to the questions 
herein, including statements and figures entered in the ac¬ 
companying tables and in any additional tables, statements, 
and schedules attached hereto, are, to my best knowledge 
and belief, true and correct in each and every particular. 

(Signed) FRANK H. JOYCE. 

(Signature of individual or agent.) 

Sworn to and subscribed before me this 20th day of 
August, 1921. 

(Signed) Signature: MARK H. COLEMAN, 

[seal.] Notary Public, Wayne County, Mich. 

I 

i 

My commission expires Oct. 24, 1921. 

We, the undersigned, general officers of American Auto 
Trimming Co. being severally duly sworn, each for himself 
deposes and says that the answers to the questions herein, 
including statements and figures entered in the abcompany- 
ing tables and in any additional tables, statements, and 
schedules attached hereto, are, to his best knowledge and 
belief, true and correct in each and everv particular. 

(Signed) FRANK H. JOYCE, I 

Secy. Treas. 

(Signed) BENJ. GOTFREDSON, 

Pres. 

Sworn to and subscribed before me this 20th day of 
August, 1921. 

(Signed) MARK H. COLEMAN, 

[seal.] Notary Public, Wayne County, Mich. 

My commission expires Oct. 24, 1921. 
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74 I hereby certify that the foregoing- is a true and 
complete narrative statement of all the testimony 
material to the issues in this case which was offered in evi¬ 
dence before the United States Board of Tax Appeals, in¬ 
cluding amendments and changes ordered by the Board on 
September 25, 1928. 

GEO. E. H. GOODXER. 

GEO. E. H. GOODXER, 
Attorney for Appellants. 

Reviewed, settled, and approved this 11th day of October, 
1928. 

CHARLES P. SMITH, 
Member United States Board of Tax Appeals. 


Xow, Xovember 13,1928, the foregoing statement of testi- 

monv offered in evidence before the United States Board of 
* 

Tax Appeals, certified; from the record as a true copy. 
[Seal U. S. Board of Tax Appeals, 1924.] 


B. D. GAMBLE, 

Clerk V. S. Board of Tax Appeals. 

75 Filed Oct. 11, 1928, United States Board of Tax 

Appeals. 

In the Court of Appeals of the District of Columbia, 

- Term, -. 



American Auto Trimming Co., Michigan; American Auto 
Trimming Co., Ohio ; Kolb-Gotfredson Realty Co., Michi¬ 
gan; Kolb-Gotfredson Horse Co., Michigan; Gotfredson 
Land Co., Michigan. Appellants, 

v. 

Commissioner of Internal Revenue, Appellee. 

(Board of Tax Appeals Docket, Xo. 3430.) 

Statement of the Testimony of Witness Upon Cross-exam¬ 
ination by Respondent and Redirect Eaxamination by 
Petitioner at the Time of Taking Depositions, Which 
Testimony Was Not Offered in Evidence at the Trial Be¬ 
fore the Board of Tax Appeals on October 6 , 1926, or at 
Any Other Time. 


On cross-examination Robert B. Gotfredson testified as 
follows: 
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That he received stock certificates from his fattier after 
he was married and that he had them in his safety deposit 
box but never examined them closely; that he knew; approxi¬ 
mately what the amount of such certificates was;: that he 
did not remember the number of shares in the various com¬ 
panies; that his father never told him that these 

76 certificates were held for him but that tjhey were 
indorsed in his name; that after receiving the cer¬ 
tificates he attended stockholders meetings but that he al¬ 
ways bent to the will of his father; that he was tkventy-six 
years old when he was married in 1922; that he jhaid noth¬ 
ing for the said stock and that prior to his marriage he 
never knew anything about it and had never votpd it. 

On cross-examination Mrs. Mary Gotfredson testified as 
follows: | 

That she had never given her husband anv written state- 
ment with respect to the stocks of the appellant corpora¬ 
tions which would authorize him to transact business in her 
place; that her husband really had charge of Everything 
which she owned and she knew verv little about it and that 
she left everything to him. i 

I 

On cross-examination Mr. Lawrence Gotfredson testified 
as follows: 

That there were no terms of purchase attached to the 
stock which he bought in the appellant company; that his 
brother said he was going to assign a little stpck to him 
(witness) but that nothing was said about the price or any¬ 
thing else; that his brother fixed the price thejamount of 
which he did not now remember; that payment! was made 
at different times and completed years before; that 

77 he had the stock certificates in his possession but 
did not now recall how many there were; that when 

he first received the stock he gave his brother :a proxy to 
vote it at any and all times and that his brother did all 
the voting; that he never took any part, directly or indi¬ 
rectly, in the management of the affairs of the company. 

j 

On cross-examination Mr. John R. Bodde testified as fol¬ 
lows : i 
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That the amount of the loan to the American Auto Trim¬ 
ming- Company would be based not on the statement of that 
company alone but on the statement of Mr. Gotfredson and 
the company; that the credits of the company from time to 
time have been renewed, always on the indorsement of Mr. 
Gotfredson: that he would loan more to said company with 
Mr. Gotfredson’s indorsement than without it; that they 
did not rely solely on the credit of the corporation but in 
everv instance insisted on having the guarantee or indorse- 
ment of Mr. Gotfredson. 

On cross-examination Mr. Mark Coleman testified as 
follows: 

That he was an active director of the Saxon Motor Car 
Company part of the time and that he was very 

78 familiar with the whole transaction at all times; 
that the plant of said company was seven or eight 

miles from the downtown section of Detroit and situated 
on Michigan Road and on the outer belt railroad which 
connected with all of the railroads in Detroit; that said com¬ 
pany ultimately went through bankruptcy some time in 
1923 or 1924: that it was not bankrupt during the taxable 
years involved in this proceeding but was in the hands of 
a creditor’s committee: that he personally had to do with 
the fixing of the $5,000 as the value of the claim of the 
American Auto Trimming Company against the Saxon 
Motor Car Company; that he did not. .just remember the 
exact detail of how the value was arrived at; that subse¬ 
quently Mr. Gotfredson received back $5,000 and the Com¬ 
pany received back its claim: that Mr. Gotfredson received 
no interest on his money and no compensation at all other 
than the $5,000; that the Saxon Motor Car Company was 
one of the largest customers of the American Auto Trim¬ 
ming Company. 

The following testimony is a true copy of questions and 
answers of witness on cross-examination as taken from 
page 76 of the depositions on file with the Board of Tax 
Appeals: 

79 (By Mr. Doyle:) 

“Q. What was the date of the sale of the Saxon 
Motor Car Company claim to Mr. Gotfredson? A. Some- 
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time in December of 191?. I don’t remember the exact date. 
I think I testified to it this morning. 

Q. Was the money paid at that time? A. He paid the 
money in January of 1919, lie paid the company the money. 
Do vou mean that? 

V l 

Q. Yes, that is what I mean, the time that he bought the 
claim. A. He paid the company January 1st, 1919, or in 
January of 1919, I do not .just remember the date. 

Q. Why do you say that the sale was made in 11918? A. 
Because that is when it was made. 

Q. Was there a contract drawn up in connection with it? 
A. No, I do not think there was a contract drawn up. It 
was for closing the books that that sale was made. 

Q. When would you close the books ? A. The books were 
closed at the end of the year, that is, as of the lend of the 
year.” 

I 

i 

Witness further testified that the books of the Company 
for the year ending December 31 were closed right on the 
first of January; that the appearance of the sale of the 
Saxon note to Mr. Gotfredson on the books of the company 
in 1918 would be considered fairly conclusive evidence that 
the transaction occurred in 1918; that they might make 
closing entries as of December 31, 1918, after sjich date in 
order to reflect business that belonged in| 1918; that 
80 there is nothing unusual about this practice among 
all companies; that Mr. Gotfredson was president 
of the American Auto Trimming Company of Detroit dur¬ 
ing 1938 and 1919 and that he was also president of the 
Saxon Motor Car Company during that time; that lie was 
also a member of the creditors’ committee of| the Saxon 
Motor Car Company and as president was managing direc¬ 
tor; that the claim against the Saxon Company was not 
assigned to Mr. Gotfredson just for convenience in han¬ 
dling; that he (witness) was personally a stockholder in all 
five of the appellant companies; that during most of the 
time of his ownership he owed Mr. Gotfredson money on 
most of his stock and that he told Mr. Gotfredson to vote 
his stock as he saw fit or that he would always! vote it the 
way Mr. Gotfredson asked him to; that that was! a condition 
of his employment; that his said stock was deposited as 
collateral most of the time; that there was no written agree- 
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ment to the effect that Mr. Gotfredson was to vote his stock; 
that the companies held informal meetings; that the stock¬ 
holders would usually send in proxies; 

“A. I think I have seen a power of attorney from Law¬ 
rence. 1 am not sure but what I have seen one from Mrs. 
Gotfredson, giving Mr. Gotfredson authority to do as he 
saw fit. 

Q. A power of attorney? A. Yes. 

81 Q. Not an ordinary proxy? A. Well, there had 
been both. There had been proxies; and there have 

been times when there has been a power of attorney. 

Q. What was the substance of that power of attorney? 
A. Giving Mr. Gotfredson full authority to vote their stock 
as he saw fit. It was in the nature of a proxy, only a little 
more formal.” (Verbatim testimony.) 

that in 1918 the American Auto Trimming Company made 
sales to the Saxon Motor Car Company amounting to $506,- 
976.06 and in 1919 sales amounting to $234,642.68; that 
these sales were not strictlv cash on deliverv but did not 
run at any time more than a week; that by making these 
sales the American Auto Trimming Company used up mate¬ 
rials it had on hand and commitments which it had bar¬ 
gained for prior to the time the Saxon Company got into 
financial difficulties; that the Saxon Company, prior to 1918, 
was shipping something like two or three hundred cars a 
day and that the American Auto Trimming Company had 
bought or committed itself heavily for materials to enable 
it to make its sales to the Saxon Company; that the continu¬ 
ing in business of the Saxon Company in the hands of the 
creditors’ committee enabled the American Auto Trimming 
Company to use up a great deal of materials bought for 
that purpose; that when the Saxon claim was reacquired 
from Mr. Gotfredson the latter was given a check for $5,000 
and the Saxon claim was again set up on the books of the 
American Auto Trimming Company as an asset; that 

82 the journal entry covering said transaction was as 
follows: 

Dr. Cr. 

“Notes receivable. $5,135.00 

Benjamin Gotfredson. $5,135.00 
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For Saxon Motor Car Company note purchased from 
Benjamin Gotfredson;” j 

j 

that after the repurchase of said claim the American Auto 
Trimming Company had a paper claim of $50,780.82, and 
that subsequent payments on this claim were shovfn up as 
profit. 

On re-direct examination the witness testified as follows: 

That in doing business with the Saxon Motor Gar Com¬ 
pany the American Auto Trimming Company would bid for 
and secure an entire contract and then sublet or commit 

i 

part of this to other concerns; that in this way its’commit¬ 
ments for 1918 were more than $500,000; that the: sales of 
$500,000 to the Saxon Company in 1918 were more in the 
nature of trying to save itself from a loss than of trving to 
get new business and resulted to a great extent in iusing up 
the various items which had been purchased for the Saxon 
Company; that the object of the formation of the Creditors’ 
committee was to continue the operation of the Saxon Com¬ 
pany in order that the American Auto Trimming Company 
and other makers of parts might save large losses*. 

On cross-examination Mr. Benjamin Gotfredson 
83 testified as follows: 

That he was president of the Saxon Mjotor Car 
Company for a couple of years when it was ini financial 
trouble about 1917, 1918, and 1919 that he was a member of 
the creditors’ advisory committee during that time; that 
said company ceased doing business about 1923. j 

The following questions and answers are copied! verbatim 
from the testimony of witness upon cross-examination 
taken from pages 83 and 84 of the depositions on file with 
the Board of Tax Appeals: I 

j 

“Q. It appears from these pleadings here that! the claim 
of the American Auto Trimming Company at Detroit 
against the Saxon Motor Car Company was purchased by 
you personally for $5,000. Do you recall that?! A. I re¬ 
member something about it. j 

Q. Who fixed the price of $5000 for that claim ? A. I 
couldn’t remember. 

Q. Can you state whether the amount of the !claim was 
approximately $50,000? A. No, I couldn’t. 
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Q. Do you recall your assigning the claim hack to the 
American Auto Trimming Company, and getting your 
$5000? A. No, I don’t remember. You see Mr. Coleman 
is the Secretary and Treasurer, and it was just kind of an 
everv dav occurrence what T would sign and what I would 

* v C 1 

do. I don’t remember. 

Q. That is what I am asking you, Mr. Gotfredson. 

84 Wouldn’t the amount of $5,000 be fixed by you, and 
not bv some subordinate? A. It would naturallv be 

V % 

agreed to by me, if I gave a check for it or paid for it. 

Q. Wouldn’t you be the one who would sot the price? 
A. I wouldn’t say that. It might bo, and it might not. 

Q. Did you take over that claim just for convenience, be¬ 
cause you were in close connection with the Saxon Motor 
Car Company, and could handle it for your own company to 
advantage? A. I could not remember the details.” 

Witness further testified that he never attended to the 
details of the business; that during the time of the Saxon 
trouble the creditors’ committee and the bankers were all 
of the opinion that the claims against the Saxon Company 
were worth very little; that the American Auto Trimming 
Company was selling to the Saxon Company painting, trim¬ 
ming and tops; that the Saxon Company had to operate in 
order to get anything out of it; that the purpose of the 
creditors’ committee was to get money out of the stock 
and everything like that; that in order to keep it running it 
had to buy.parts but these parts were sold for cash or if not 
for cash at least on weekly payments or something like 
that; that the new purchases were preferred and the old 
accounts could not be paid; that he had proxies from Mrs. 
Gotfredson and his brother at different times and it was 
understood that anything he did for them was satis- 

85 factory; that he did not recall having any other writ¬ 
ten agreements; that the proxies authorized him to 

vote at the annual meeting of stockholders but that the 
stock was never voted, as near as he could remember; that 
his brother bought stock but did not pay for all of it at 
one time; that when he would get into something he would 
put a little stock in for his brother and would generally 
pay for it and when his brother visited him he would tell 
him to pay so much and he would pay it; that there wasn’t 
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really any transactions between them other than these; that 
they had been associated in business in Wisconsin ever 
since they were boys; that neither his wife nor sonjpaid for 
their stock; that his former business used to buvj harness 
from Mr. Joyce, who worked for Armstrong and Gray; 
that when he decided to buy out the predecessor of the 
American Auto Trimming Company he had Mr. Joyce come 
down and invoice the stuff and he paid for it; that \yhen this 
was done Mr. Joyce asked to be permitted to cornel into the 
company, leaving his then position; that said Joyce was 
permitted to do so and invested $1,600 in stock in the 
American Auto Trimming Company; that this was in 1910 
and that subsequently he left his position and camejwith the 
American Auto Trimming Company; that he had ho power 
of attornev from Mr. Jovce; that Mr. Jovce attended meet- 
ings but did not vote his stock; that no one ever voted 
the shares; that at the annual meetings the Secretary 
would write up the minutes and they would be 
86 signed; that Mr. Joyce was no longer in any of the 
companies; that he sold his stock to witness in 1922 
or 1923; that when Mr. Joyce left the company hej went to 
a banker, a friend of witness, and asked him to try and sell 
his stock; that there was no difference of opinion I between 
witness and Mr. Joyce regarding the management of the 
companies; that the banker did sell the stock to| witness 
after Jovce had discontinued his connection with the com- 

%> i 

pany; that Joyce was discharged because while witness was 
in Europe he did certain things that did not please and 
when witness came home he let him out; that the main 
objection to Joyce was his treatment of other people around 
the office and the institution: that he was overbearing and 
mean to everybody around him and everybody complained 
about him; that Mr. Joyce’s discharge took place before 
witness bought his stock; that Mr. Joyce was not chief 
executive during witness’s absence in Europe but he prob¬ 
ably thought lie was; that when he (witness) went away he 
did not assign any particular duties to Mr. Joyce I but left 
the organization to run the business and Mr. Joyce’s duties 
were to do the best he could; that Mr. Joyce was not buying 
goods for the company but would sell goods; that Mr. Joyce 
was just the same as anybody else, he was around there 
doing anything that would come along; that the fixing of 
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prices was not left to any one person; that witness often 
differed in opinion with employees but never had any dis¬ 
putes with Mr. Joyce prior to the time he went to 
87 Europe; that Mr. Joyce did not owe him any money 
for stock and the certificates were in Joyce’s posses¬ 
sion, who was the absolute owner of them and that Jovce 

• w 

had not given him a power of attorney; that a part of the 
stock belonging to Mr. Coleman was in his possession; that 
he had the stock of his wife and boy in a safety deposit 
box. 

I hereby certifv that the foregoing is a true and com- 
plete narrative statement of all the testimony of deponents 
which was given on cross-examination and on re-direct ex¬ 
amination at the time of taking depositions, but which was 
not offered in evidence before the Board at the hearing 
on October 6, 1926, nor at any other time, including amend¬ 
ments and changes ordered bv the Board on September 25, 
1928. 

GEO. E. H. GOODNER. 

GEO. E. H. GOODNER, 
Attorney for Appellants. 

Reviewed, settled, and approved by the Board this lltli 
dav of October, 1928. 

CHARLES P. SMITH, 
Member U. S. Board of Tax Appeals. 

Now, November 13,1928, the foregoing statement of testi¬ 
mony of witnesses upon cross-examination by respondent 
and re-direct examination by petitioner certified from the 
record as a true copy. 

[Seal U. S. Board of Tax Appeals. 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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88 Filed Aug. 27, 1928, United States Board of Tax 

Appeals. 

In the Court of Appeals of the District of Columbia,- 

Term,-. 

No. -. 

j 

American Auto Trimming Co., Michigan; American Auto 
Trimming Co., Ohio; Kolb-Gotfredson Realty Co., Michi¬ 
gan; Kolb-Gotfredson Horse Co., Michigan; Gotfredson 
Land Co., Michigan, Appellants, 

v. 

Commissioner of Internal Revenue, Appellee 
(Board of Tax Appeals Docket, No. 3430.) 
Designation of Record. 

I 

To the Clerk of the United States Board of Tax Appeals: 

Will you please include in the transcript of recprd for 
the Court of Appeals of the District of Columbia the fol¬ 
lowing : 

1. The docket entries of proceedings before the Board. 

2. The pleadings before the Board. 

3. The pleadings should include copies of the various 
deficiency letters filed with the Board on October (5, 1926, 
as part of the petition, as follows: 

(a) Bureau of Internal Revenue Letter dated February 
11,1925, addressed to American Auto Trimming Cotnpany, 
Detroit, Michigan (2 pages). 

89 (b) Bureau of Internal Revenue Letter daUd Feb¬ 
ruary 24, 1925, addressed to Kolb-Gotfredson: Horse 

Company (1 page). 

( c ) Bureau of Internal Revenue Letter dated February 
24, 1925, addressed to Kolb-Gotfredson Realty Company 
(1 page). | 

3. The Findings of Fact, Opinion, and Decision! of the 
Board promulgated April 25, 1927. 


10—4877a 
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4. The Board’s Order of Redetermination entered 
December 28, 1927. 

5. The Petition for Review. 

6. Statement of the evidence offered at the hearing be¬ 
fore the Board on October 6, 1926, as settled by the Board. 

7. Statement of the cross examination of witnesses at the 
time of taking depositions, which was not offered in evi¬ 
dence at the time of trial before the Board, as settled by 
the Board. 

8. Stipulation as to Court of Review. 

Respectfully, 

GEO. E. H. GOODNER. 

GEO. E. H. GOODNER, 

Attorney for Appellants. 

Address: Munsey Building, Washington, D. C. 

Service of copy of the above Designation of Record on 
me accepted this 23" dav of August, 1928. 

C. M. CHAREST, 
Attorney for Appellee. 

Now, November 13, 1928, the foregoing designation of 
record certified from the record as a true copy. 

[Seal IT. S. Board of Tax Appeals 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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90 Filed Aug. 28, 1928, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

i 

i 

Docket #3430. ! 

American Auto Trimming Co., Michigan; American Auto 
Trimming Co., Ohio; Kolb-Gotfredson Realty Co., Michi¬ 
gan; Kolb-Gotfredson Horse Co., Michigan; Gotfredson 
Land Co., Michigan, Petitioners, 

vs. | 

Commissioner of Internal Revenue, Respondent. 

Supplemental Prcecipe. 

To the Clerk of the United States Board of Tax Appeals: 

In preparing for transmission to the Clerk of the Court 
of Appeals of the District of Columbia a transcript of the 
record in the above-entitled case as requested by the peti¬ 
tioners, you will please prepare and include with ithe docu¬ 
ments requested by the petitioners, the following; 

1. Amendments to the repondent’s answer made at the 

time of the hearing of the said cases before the United 
States Board of Tax Appeals on October 6, 1927. (See 
Trans. 11, 12, 13 & 14.) j 

2. If the stipulation contained on page 1 of the deposi¬ 
tions filed on September 21, 1925, with the United States 
Board of Tax Appeals is not included in the statement of 
evidence as settled by the Board, you will include sajid stipu¬ 
lation as part of the transcript. 

3. If the certificate of the notary public contained in the 
depositions filed on September 21, 1925, which certificate 
is contained on the pages immediately following the page 
numbered one of said depositions, is not included in the 
statement of evidence as settled by the Board, you will 

please include such certificate in the transcript. 

91 4. The order filed February 16, 1927 allowing the 
withdrawal by the petitioners of any objection made 

to deficiencies asserted for the years 1917 and 1920. 
(Withdrawn) B. D. Gamble. 

(Signed) C. M. CHAREST- 

C. M. CHAREST, 

General Counsel Bureau of Internal Revenue. 
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Now, November 13, 1928, the foregoing Supplemental 
Frascipe certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

92 Filed Oct. 11, 1928, United States Board of Tax 

Appeals. 

In the Court of Appeals of the District of Columbia,- 

Term, -. 

No. -. 

American Auto Trimming Co., Michigan; American Auto 
Trimming Co., Ohio; Kolb-Gotfredson Realty Co., Mich¬ 
igan; Kolb-Gotfredson Horse Co., Michigan; Gotfredson 
Land Co., Michigan, Appellants, 

v. 

Commissioner of Internal Revenue, Appellee. 
(Board of Tax Appeals Docket, No. 3430.) 
Supplemental Bequest for Designation of Record. 

To the Clerk of the United States Board of Tax Appeals: 

Will you please include in the transcript of record for 
the Court of Appeals of the District of Columbia the fol¬ 
lowing parts of the record in addition to those set out in 
Designation of Record, filed August 27, 1928: 

1. Order of the Board of Tax Appeals to make petition 
more definite and certain; issued May 14, 1925. 

2. Answer to Board’s Order to make petition more defi¬ 
nite and certain, filed by Counsel for petitioners on June 3, 
1925, together with affidavit of Mr. Benjamin Gotfredson 
submitted therewith. 

Respectfully, 

GEO. E. H. GOODNER, 

GEO. E. H. GOODNER. 

Attorney for Appellants . 

Address: 922 Munsey Building, Washington, D. C. 
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Service on me of copy of tlie above Supplementajl Request 
for Designation of Record accepted this lltli day of Octo¬ 
ber, 1928. 

C. M. CHAREST, 
Attorney for Appellee. 

i 

Now, November 13, 1928, the foregoing supplemental re¬ 
quest for designation of record certified from the record as 
a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

93 Filed Oct. 19, 1928, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. , 

Docket No. 3430. 

American Auto Trimming Company, Petitioner, 

vs. ! 

Commissioner of Internal Revenue, Respondent. 

I 

Supplemental Freedpe. 

i 

To the Clerk of the United States Board of Tax Appeals: 

You will please include in the transcript of rejeord for 
the Court of Appeals for the District of Columbia] the fol¬ 
lowing parts of the record in addition to those set out in 
the pr;ecipes heretofore filed: 

(1) Motion filed by respondent May 11, 1925 requesting 
that the petition be made more definite and certain; 

(2) Letter from the office of the Commissioner of In¬ 
ternal Revenue to the American Auto Trimming Company, 
Detroit, Michigan, dated August 22, 1923, filed at the hear¬ 
ing of the above-entitled case on October 6, 1926. 

C. M. CHAREST, 

General Counsel, Bureau of Internal Revenue. 

Of Counsel: I 

CLARK T. BROWN, 

Special Attorney, Bureau of Internal Revenue. 
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Now, November 13, 1928. the foregoing supplemental 
praecipe certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLK, 

Clerk F. S. Board of Tax .Appeals. 

94 United States Board of Tax Appeals. 

Docket No. 3430. 


American Auto Trimming Company et ah, Petitioner, 

v. 

Commissioner of Internal Kf.venue. Respondent. 

Order Enlarging Time. 


On motion of counsel for the petitioner, and for good 
cause shown, it is 

Ordered that the time for preparation of evidence and 
transmission and delivery of record papers snr petition for 
review of the above entitled proceeding in the Court of 
Appeals of the District of Columbia bo and it is hereby 
extended to October 24, 1928. 

(Signed) JOHN M. STERNHAGEN, 

Member V. B. Board of Tax Appeals. 


Dated Washington, D. C.. August 21, 1928. 

A true copv. Teste: 

B. D. GAMBLE. 


[Seal U. S. Board of Tax Appeals, 1924.] 


B. D. GAMBLE, 

Clerk U. S. Board of Tax'Appeals. 
95 United States Board of Tax Appeals. 

Docket No. 3430. 


American Auto Trimming Co.. Petitioner, 

v. 

Commissioner of Internal Revenue. Respondent. 

Order Enlarging Time. 

For cause appearing of record, it is 
Ordered that the time for the preparation of evidence 
and for the transmission and delivery of record papers sur 
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petition for review of the above entitled proceeding in the 
Court of Appeals of the District of Columbia be and it is 
lierebv extended to November 7, 1928. i 

' (Signed) B. II. LITTLETON!, 

Member U. S. Board of Tax Appeals. 

Dated Washington, D. C., October 24, 1928. 

A true copy. Teste: 

B. D. GAMBLE. 

[Seal U. S. Board of Tax Appeals, 1924.] | 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

i 

96 United States Board of Tax Appeals. 

Docket No. 3430. 

American Auto Trimming Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

i 

For cause appearing of record, it is 
Ordered that the time for filing certified copies of record 
papers sur petition for review of the above entitled pro¬ 
ceeding in the Court of Appeals, District of Colunibia, be 
and it is hereby extended from November 7, 1928 to Novem¬ 
ber 20, 1928. ‘ | 

(Signed) B. H. LITTLETON, 

Member U. S. Board of Tax Appeals. 

Dated Washington, D. C., November 7, 1928. 

A true copv. Teste: 

B. D. GAMBLE. 

[Seal U. S. Board of Tax Appeals, 1924.] | 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. N6. 4877. 
American Auto Trimming Company, Michigan, et ah, ap¬ 
pellants, vs. Commissioner of Internal Revenue. Court of 
Appeals, District of Columbia. Filed Nov. 19) 1928. 
Henry W. Hodges, clerk. 
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IN THE 



October Term, 1928. 


No. 4877. 


American Auto Trimming Company, et al., 

Appellants, 

v. 

Commissioner of Internal Revenue, Appellee. 


On Petition for Review of Decision of the United 
States Board of Tax Appeals. 


APPELLANTS ’ BRIEF. 


STATEMENT OF THE CASE. 

On February 11, 1925, appellee sent by registered 
mail to the American Auto Trimming Company, of 
Detroit, Michigan (one of appellants), a notice of 
additional income and profits taxes for the years 1917, 
1918, and 1919, aggregating 879,591.00, copy of which 
notice appears on pages 27-29 of the record. 

On February 24, 1925, appellee sent by registered 
mail to the Kolb-Gotfredson Horse Company (one of 
appellants), a notice of additional income and profits 
tax for 1919 of $1,632.85, copy of which notice appears 
on pages 29-30 of the record. 

On February 24, 1925, appellee sent by registered 
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mail to the Kolb-Gotfredson Realty Company (one of 
appellants), a notice of additional income tax for 1919 
of $129.54, copy of which notice appears on pages 30-31 
of the record. 

In due time,—namely, on April 9, 1925, appellants 
filed a joint petition with the Board of Tax Appeals, 
appealing from the deficiencies of additional tax set 
forth in said notices, copy of which petition appears on 
pages 4-16 of the record. 

Thereafter appellee (respondent below) filed a motion 
to make the petition more definite and certain (pages 
16-17 of the record) and on May 14, 1925, the Board 
ordered appellants (petitioners below) to answer or 
otherwise move with respect to said motion. (R. 17.) 

On June 3, 1925, petitioners answered and for answer 
thereto submitted the affidavit of Benjamin Gotfredson 
to be incorporated in said petition, said answer and 
affidavit appearing on pages 18-20 of the record. 

Thereafter on June 25, 1925, respondent answered 
said petition as supplemented or amended, said answer 
appearing on pages 21-22 of the record. 

Depositions were taken on stipulation of the parties 
(R. 52-3) and the case came on for hearing before the 
Board on October 6, 1926. 

At said hearing petitioners withdrew their appeal 
so far as it related to the year 1917 and respondent 
amended his answer in three particulars as set out on 
pages 23-4 of the record. 

On April 25, 1927, the Board promulgated its 
findings of fact, decision and opinion, copy of which 
appears on pages 31 to 41 inclusive of the record, and on 
December 28, 1927, entered its Order of Redetermina¬ 
tion (R. 41-45) wherein it ordered and decided that 
there were deficiencies in tax due for the years 1918 
and 1919, as set out on pages 44-5 of the record. 
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From said judgment and order of redetermination 
this petition for review is taken under the provisions of 
Sections 1001, 1002, and 1003 of the Revenue Act of 
1926. 


QUESTIONS INVOLVED. 

1. All five appellants rendered consolidated income 
and profits tax returns for 191S and 1919, under the 
provisions of Section 240 of the Revenue Act of 1918. 
In auditing said returns the Commissioner of Internal 
Revenue decided that the American Auto Trimming 
Company of Detroit, Michigan (hereinafter called the 
Detroit Company), and the American Auto Trimming 
Company of Cleveland, Ohio (hereinafter called the 
Cleveland Company), were affiliated in one group under 
the provisions of Section 240 of the Revenue Act of 
1918; that the Kolb-Gotfredson Horse Company (here¬ 
inafter called the Horse Company), and the Kolb- 
Gotfredson Realty Company (hereinafter called the 
Realty Company), were affiliated in another group; 
and that the Gotfredson Land Company (hereinafter 
called the Land Company), was not affiliated with 
either of the others within the purview of the law; and 
the Commissioner proceeded to compute the tax 
liability on said basis. 

On this question the Board of Tax Appeals held that 
the Detroit and Cleveland Companies were affiliated 
in one group and that the Horse Company, Realty 
Company, and Land Company were affiliated in another 
group and entered its order of redetermination of defi¬ 
ciencies accordingly. 

Appellants contend that all five companies were 
affiliated within the purview of the law and that the 
tax liability should be computed on that basis for both 
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1918 and 1919: and, furthermore, that there is no evi¬ 
dence to support any other finding. 

2. The Detroit Company sustained a loss of 
845,700.82 in 1918 on a note of the Saxon Motor 
Company and this amount was deducted from income 

' in the said 1918 return. The Commissioner of Internal 
Revenue disallowed said loss in auditing said return 
and the Board did likewise. 

Appellants contend that the loss was sustained in 
1918 and the deduction from income should be allowed 
in that year, but that if it should be held that the loss 
was not sustained in 1918, then it should be held that 
it was sustained in 1919 and allowed in that year; and 
furthermore, that there is no evidence to support the 
finding that there was no deductible loss. 

3. At the hearing before the Board on October 6, 
1926, petitioners offered in evidence all the testimony, 
on direct examination, of the witnesses whose deposi¬ 
tions had been taken, but did not offer the testimony 
given on cross-examination. Neither did the respond¬ 
ent offer the cross-examination in evidence. In arriving 
at its findings, decision, and order of redetermination, 
the Board considered the said cross-examination and 
part of its conclusions are based solely thereon. 

Appellants contend that when the cross-examination 
of deponents is not offered in evidence at the trial, it 
can not be considered and to do so constitutes error 
to the extent of the determinations based thereon. 

4. The notice of deficiency sent by the Commissioner 
of Internal Revenue on February 11, 1925 (R. 27-8), 
was a notice to the Detroit Company only and all of 
the additional tax asserted therein was proposed against 
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that Company. No notice of any deficiency was ever 
sent to the Cleveland Company under the provisions 
of Section 274 of the 1924 or 1926 Acts, but the Board, 
in its order of redetermination (R. 41-45) entered defi¬ 
ciencies against the Cleveland Company for both 1918 
and 1919. 

Appellants contend that when no notice of a defi¬ 
ciency has been sent to a taxpayer, as provided by 
law, the Board has no authority to find and enter a 
deficiency against said taxpayer and that even if it 
does so find, the collection of a deficiency so found is 
unlawful. 


FACTS. 

The findings of fact of the Board of Tax Appeals 
appearing in the printed record, commencing on page 

32 thereof and extending to the fifth line on page 36 
(including the two pages inserted between pages 32 and 

33 which give the stockholders in the various appellant 
companies on December 31, 1917, December 31, 1918, 
and December 31, 1919), are in accordance with the 
testimony in the case and are adopted by appellants 
and by reference made a part hereof, but for the sake 
of brevity are not reprinted here. 

The findings of fact of the Board upon the second 
question set out above, which findings begin with the 
sixth line on page 36 of the printed record and are 
concluded on page 37 thereof, are not in accordance 
with the testimony, in that the Board has included 
therein the testimony of the witnesses on cross-exami¬ 
nation, which testimony was not offered in evidence 
at the trial. Therefore these findings are not adopted 
by appellants and in lieu thereof the following is offered 
as a correct statement of the facts in regard to the 
second question above, based upon the testimony of 
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Mark Coleman offered and admitted in evidence and 
appearing on pages 56-58 of the printed record: 

The Detroit Company sold goods to the Saxon Motor 
Car Company of Detroit on open account. In 1917 
the Saxon Company became financially involved and 
a Creditors’ Committee was chosen to manage its 
affairs. Benjamin Gotfredson, the President of the 
Detroit Company, was a member of the committee 
and was chosen President of the Saxon Company. 
After the Creditors’ Committee took charge, the De¬ 
troit Company accepted a note from the Saxon Com¬ 
pany for §72,429.76 in full of account, which note was 
due and payable on November 1, 1917. When this 
note came due a payment of 87,242.97 was made on 
the principal and the balance renewed. No further 
payments were made in 1917 and on December 31, 
1917, the Detroit Company, thinking it would not 
ultimately recover more than 50% of the face of the 
note, charged off as a loss 836,214.88, and claimed 
this amount as a deduction in its 1917 income tax 
return. In auditing the 1917 return, the Commissioner 
disallowed the loss in 1917 and restored the amount 
thereof to capital. 

During 1918 the Saxon Company plant was leased 
to the United States -Government for war purposes 
on very favorable terms to the company, which per¬ 
mitted it to make further payments on its indebtedness. 
During this time the Detroit Company received 
814,485.97 on said note, which brought the unpaid 
balance down to 850,700.82. After the signing of the 
Armistice in November, 1918, the Saxon plant was no 
longer needed for war purposes and it once more ap¬ 
peared that the Saxon Company would be unable to 
discharge its remaining indebtedness. Mr. Benjamin 
Gotfredson, as President of the Saxon Company, knew 
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these conditions and it was his judgment that the 
Detroit Company would never receive more than 
So,000.00 on the balance of its claim. He personally 
bought the claim or note for 85,000.00 in 1918, and 
the note was transferred and assigned to him in 1918 
and an entry made on the books of the Detroit Com¬ 
pany in 1918 showing the transaction. On December 
31, 1918, the Detroit Company charged off as a loss 
89,485.94, the balance of said note appearing as a 
debit balance on its books, after deducting the $5,000.00 
received from Mr. Gotfredson. It claimed this amount 
as a deduction in its 1918 income tax return and the 
Commissioner of Internal Revenue disallowed the 
loss. (As evidence of the deduction claimed and the 
disallowance by the Commissioner of Internal Revenue, 
see admission of Commissioner’s attorney, Mr. Byrne, 
at the trial, page 23 of printed record.) 

Contrary to expectations, business conditions im¬ 
proved about Detroit in 1919, and as a result the plant 
of the Saxon Company was sold to the General Motors 
Corporation at a price much greater than had been 
expected. As the result of this sale, it appeared that 
the Saxon Company would be able to pay a greater 
proportion of its indebtedness than had been antici¬ 
pated, and Mr. Gotfredson resold to the Detroit Com¬ 
pany in August, 1919, the note and claim against the 
Saxon Company which he purchased in 1918 for 
85,000.00, the exact amount he had paid for it. The 
claim was reassigned to the Detroit Company. Sub¬ 
sequently there was paid on this claim by the Saxon 
Company 810,140.16 in August, 1919, and 812,168.20 
in September, 1919, leaving an unpaid balance on 
December 31, 1919, of 828,392.46 on the face of the 
note or claim. 

During 1918 and 1919 the Detroit Company con- 
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tinued to sell goods to the Saxon Company on a cash 
basis. 

ASSIGNMENTS OF ERROR. 

1. The Board of Tax Appeals erred in holding 
that the five appellant companies were not affili¬ 
ated for the years 1918 and 1919 within the pur¬ 
view of Section 240 of the Revenue Act of 1918, 
and thereby overstated the tax liabilities and defi¬ 
ciencies for said vears. 

%/ 

2. The Board of Tax Appeals erred in holding 
that appellant, the American Auto Trimming Com¬ 
pany of Michigan (the Detroit Company) did not 
sustain a loss of 845,700.82 in 191S or 1919 upon 
a note of the Saxon Motor Company and erred 
in not allowing said loss as a deduction from income 
by said Company in 1918 or 1919 and thereby 
overstated the income and tax liability in respect 
thereof. 

3. The Board of Tax Appeals erred in arriving 
at its decision by considering the cross-examina¬ 
tion of the various witnesses whose depositions were 
taken, when such cross-examination was never 
offered in evidence and was not properly before 
the Board. 

4. The Board of Tax Appeals erred in finding and 
asserting deficiencies against the American Auto 
Trimming Company of Ohio (the Cleveland Com¬ 
pany) for 1918 and 1919 when no notice of any 
deficiencies was ever mailed to that Company by 
appellee pursuant to Section 274 of the Revenue 
Act of 1926. 

5. In view of the foregoing assignments of error, 
The Board of Tax Appeals erred in the amount 
of all the deficiencies which it entered in its final 
order on December 28, 1927. 
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ARGUMENT. 

The errors assigned present the questions before this 
Court and they will be discussed in the order stated. 

1. The five appellant companies were affiliated 
during 1.91 S and 1919 within the purview 
of the law. 

Section 240 of the Revenue Act of 1918 provides as 
follows: 

“(b) For the purpose of this section two or 

more domestic corporations shall be deemed to be 

affiliated (1) if one corporation owns directly or 

controls through closely affiliated interests or by 

a nominee or nominees substantiallv all the stock 

%/ 

of the other or others, or (2) if substantially all 
the stock of two or more corporations is owned or 
controlled by the same interests.” 

The question then is: Was substantially all the 
stock of the five appellant corporations owned or con¬ 
trolled by the same interests? 

The stockholdings of the various companies are set 
out in the Board’s Findings of Fact and appear in the 
two schedules inserted in the printed record between 
pages 32 and 33. In its opinion the Board said: 

“Although there is evidence that the shares of 
stock held by other stockholders than Joyce were 
controlled by Benjamin Gotfredson and M. H. 
Coleman, there is no evidence that these indi¬ 
viduals had any actual control over the shares of 
stock standing in the name of Joyce.” 

It is therefore apparent that the Board considered 
Joyce’s stock as the only stock not controlled by the 
Gotfredson interests. It is evident from the stock- 
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holdings and from the testimony of the witnesses 
that all the other stock was controlled by the same 
interests and we will direct our argument to showing 
that Joyce's stock was also controlled by these same 
interests and that there is no evidence to support the 
Board’s holding that the five corporations were not 
affiliated. 

Joyce owned 25% of the stock of the Detroit Com¬ 
pany and T2%% of the stock of the Cleveland Com¬ 
pany. Both the appellee and the Board have held 
the two companies affiliated within the purview of the 
law. The divergence of stockholdings in the two 
companies was 1214%: that is, Joyce held 12%% more 
of one than of the other, but this amount was held 
not to be enough to disturb the control of substantially 
all. If Joyce’s stock was not controlled by Gotfredson, 
and their interests were not the same, then the Board 
has consolidated two corporations with a divergence in 
stock ownership and control of 12%%. 

But there was only a divergence of 12%% in the 
stock ownership and control between the Cleveland 
Company and the other three corporations. If 87%% 
of the stock is “substantiallv all” in the case of the 
Detroit and Cleveland Companies, why is not 87%% 
substantially all in the case of the Cleveland Company 
and the other three? On such a basis all five should be 
consolidated because the 87%% control of the Cleve¬ 
land Company exercised an equal or greater control 
over all the others. 

That Joyce’s vote was controlled by Benjamin 
Gotfredson (and the voting rights of stock is what is 
understood when control is spoken of: Appeal of 
Canyon Lumber Co., 1 B. T. A. 473), is proven by the 
fact that he owed his very job to Benjamin Gotfredson, 
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for when he first attempted a policy for the American 
Auto Trimming Company at variance with Benjamin 
Gotfredson he was summarily dismissed and had to 
sell his stock to Benjamin Gotfredson (presumably at 
what Gotfredson was willing to pay), because Gotfred¬ 
son so domineered the companies that no one else would 
buy. 

Benjamin Gotfredson dictated to whom stock should 
be sold, and in what quantities. No one but employees 
and his own. relatives were permitted to own stock. 
No stockholders’ meetings were ever held. He just 
had the minutes written up thus and so, and they were 
signed. There was unanimity because no one had a 
chance to dissent, and if he did, he would be dismissed 
just as Joyce was, and would have to turn his stock 
to Gotfredson. One office in Detroit served all 
companies, and one set of officers and employees served 
all. There were inter-company transactions which 
tended to shift profits from one company to another. 

The Detroit Company, in which Joyce owned 25 
per cent of the stock, loaned money without interest 
to the other companies in which he did not own stock, 
and financed a big new building in 1919, for the Cleve¬ 
land Company, in which he owned only 12^% of the 
stock. Men with volition are presumed to look out 
for their own interests. Surely Joyce would not have 
permitted profits of the Detroit Company to be shifted 
to other companies where he had a less or no interest, 
if he dared assert the control of stock which appellee 
would have us believe. 

As stated above, the only stock in any of the com¬ 
panies about which there can be any question as to 
control is that of Frank H. Joyce. It is believed that 
the testimony of Mr. Coleman should be given full 
credence. He stated on the witness stand that Joyce 
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did not dare to vote against Gotfredson (R. 59) and 
the fact that the first time Joyce opposed Gotfredson 
he was fired seems complete corroboration of this 
testimony. Thus, with the control of Joyce's stock, 
Benjamin Gotfredson was 100 per cent in control of 
all five companies and the stock of all five companies, 
during 1918 and 1919. 

All five companies rendered a consolidated return 
for 1918 and 1919. Thev did this because the stock 
was owned or controlled by the same interests—that 
being Benjamin Gotfredson. It has been said that 
the “control” contemplated by the law is “actual 
control.” (Appeal of Isse Koch & Co., 1 B. T. A. 624.) 
It is believed that there was actual control in this case. 

The material facts herein are very similar to those 
in the following cases decided by the Board of Tax 
Appeals: 

Appeal of the Kolynos Company, 4 B. T. A. 520; 

Appeal of Cleveland, Painesville & Eastern R. R. 
Co., 4 B. T. A. 637; 

Appeal of Mahoning Coal Railroad Co., 4 
B. T. A. 923; 

and the contentions herein made are in accord with 
the principles enunciated by the Board in those de¬ 
cisions as well as in the following: 

Appeal of Isse Koch & Co., 1 B. T. A. 624; 

Appeal of Farmers Fuel Co., 1 B. T. A. 1058; 

Appeal of Baker Lumber Co., 2 B. T. A. 907; 

Appeal of Canyon Lumber Co., 1 B. T. A. 473; 

Appeal of Gamon Meter Co., 1 B. T. A. 1124; 

Appeal of Boston Structural Steel Co., 1 B. T. A. 
1004. 
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Wherefore, it is submitted that the Detroit Com¬ 
pany, the Cleveland Company, the Horse Company, 
the Realty Company, and the Land Company should 
be held to be affiliated throughout the years 1918 and 
1919, and the consolidated returns filed for those 
years accepted and the tax liability computed on the 
consolidated basis and, further, that there is no evi¬ 
dence to support any other holding. 

2. The Detroit Company sustained a loss of 
S45,700.S2 in 1918 or 1919 on a Note of the 
Saxon Motor Car Company. 

The Revenue Act of 1918 provides as follows: 

“Section 234(a). That in computing the net in¬ 
come of a corporation subject to the tax imposed 
by Section 230 there shall be allowed as deduc¬ 
tions: * * * 

(4) Losses sustained during the taxable year 

:Jc ^ 

(5) Debts ascertained to be worthless and 
charged off within the taxable year.” 

The facts with respect to this item are set out above 
and need not be repeated here. The material part 
of same are as follows: 

On January 1, 1918, the Detroit Company had 
among its assets a note from the Saxon Motor Car 
Company for $65,186.79. Payments of $14,485.97 
were made during the year, which brought the balance 
due on the note down to $50,700.82. When the 
Armistice was signed on November 11, 1918, the 
United States Government, which was leasing the 
Saxon plant, no longer needed it and the income there¬ 
from ceased. The Saxon Motor Company was in the 
hands of a Creditors’ Committee. Mr. Benjamin 
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Gotfredson, who was president of the Saxon Company 
and also of the Detroit Company, knew the conditions 
and decided that the Saxon Company would never pay 
more than §5,000.00 of this balance, so he personally 
bought the note and gave his check to the Detroit 
Company in payment. This transaction took place 
in 1918 and at the end of the year the Detroit Com¬ 
pany wrote off as a loss §9,485.94, which amount was 
arrived at as follows: 


Original indebtedness in 1917. §72,429.76 

Less: Amount paid in 1917. §7,242.97 

Amount paid in 1918.. 14,485.97 

Amount written off in 

1917. 36,214.88 

Amount received for note 5,000.00 

- 62,943.82 


Amount written off December 31, 1918. §9,485.94 

The write-off in 1917 of §36,214.88 was erroneous 
from an income tax standpoint; that is, no loss could 
be taken until the amount was actually determined. 
If this 1917 entry had not been made on the books, the 
total amount to be written off at the end of 1918 would 
have been §9,485.94 plus §36,214.88, or §45,700.82. 
This was the actual loss sustained in 1918 on said 
Saxon Company note and is the amount which appel¬ 
lants contend for. The said note was actually sold, 
assigned, and transferred to Mr. Gotfredson in 1918. 
The fact that his check was not received by the De¬ 
troit Company until January, 1919, is not material. 

The facts thus far support only one answer to the 
question and that is that the Detroit Company sus¬ 
tained a loss of §45,700.82 on the sale of said note in 
1918. The evidence is positive and uncontradicted. 
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Only by disregarding the evidence and by considering 
the cross-examination which was not offered in evidence 
(discussed hereinafter) could the Board reach the de¬ 
cision which it did. That the Board did consider such 
cross-examination is apparent from the fact that in its 
opinion it quoted from the cross-examination. (Com¬ 
pare parts of its opinion on pages 40-41 of the record 
with the cross-examination of Mark Coleman, pages 
66-67, and of Benjamin Gotfredson, pages 69-70, 
which was not offered in evidence at the trial.) 

The sale of the note to Gotfredson was either bona 
fide or fraudulent. If bona fide, the loss was sustained 
by the Detroit Company as now claimed. There is 
no charge or intimation of fraud by appellee so that 
phase of the question can be dismissed. Thus the 
Saxon note passed from the assets of the Detroit 
Company at the end of 1918 and that Company sus¬ 
tained a loss of $45,700.82 because it lacked that 
much of getting the amount of the note at the begin¬ 
ning of the year. 

In 1919 business conditions improved about Detroit 
and the Saxon plant was sold on more favorable terms 
than had been expected. It became apparent that it 
would be able to pay more to its creditors than had 
been anticipated. Mr. Gotfredson did not desire to 
profit at the expense of the Detroit Company, so he 
reassigned the Saxon note back to it and received just 
what he had paid. Subsequently thereto, the Saxon 
Company made further payments on the note of 
$10,140.16 and $12,168.20 within the year 1919. 

The Board has disregarded the uncontradicted testi¬ 
mony of Mark Coleman, pages 56-58 of the record, and 
has treated the sale of the Saxon note to Gotfredson 
and the reassignment of it to the Detroit Company as 
of no effect,—as if the transaction had not taken place. 
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The determination of a deficiency in tax by appellee 
is presumed to be correct but this presumption is over¬ 
come bv evidence to the contrary. When all the 
evidence is to the contrary and is uncontradicted, that 
presumption is overcome. There is no question as 
to the weight of the evidence. There is positively no 
evidence to support a holding that the sale of the Saxon 
note did not take place in 191S with a resulting loss 
to the Detroit Company of §45,700.82. 

Even if the sale of the note had occurred in January, 
1919, when Mr. Gotfredson paid the 85,000.00, there 
would have been a resulting loss of 845,700.82 in 1919, 
because a profit or loss would have to be determined 
at that time. 

When Mr. Gotfredson reassigned the note to the 
Detroit Company it was a claim against the Saxon 
Company for 850,700.82, and was worth more than the 
85,000.00. There was actually paid on said note soon 
thereafter the sum of 822,308.36. The excess value 
of the note over the 85,000.00 was a gift or paid-in 
surplus to the Detroit Company. This principle is 
supported by the Board in its decision in Robertson v. 
Commissioner of Internal Revenue, 5 B. T. A. 748, 
wherein the Board held that the difference between 
the price paid for land and the market value of it 
at the date of conveyance constituted a gift, where the 
evidence disclosed that the price paid was lower than 
the value and the vendor intended to make a gift of 
the difference. This decision was acquiesced in by 
appellee and is believed to be sound. Therefore, there 
was no profit to the Detroit Company in 1919 on 
account of payments made to it on said Saxon note, 
and there could be none until the payments exceeded 
the total value of the note when received back by the 
Detroit Company. 
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Wherefore, it is submitted that there is no evidence 
and no authority to support the Board’s determination 
that a loss of §45,700.82 was not sustained by the 
Detroit Company on said Saxon note in 1918, or in 
1919, and on the contrary that there is positive uncon¬ 
tradicted evidence that such loss was sustained in 1918, 
or, if the Court finds that the sale of the note did not 
occur until in January, 1919, then in 1919. 

3. Depositions not offered in evidence at the trial 
can not he considered. 

At the hearing before the Board on October 6, 1926, 
appellants’ attorney offered in evidence all 

“the direct testimony contained in the depositions 
which were taken pursuant to order of the Board 
and filed with the Board on September 21, 1925, 
of Benjamin Gotfredson, William J. Gray, Mark 
Coleman, Robert B. Gotfredson, Mrs. Mary Got¬ 
fredson, Lawrence Gotfredson and John R. Bodde, 
together with the stipulations recited in the depo¬ 
sitions, there being two: together with Exhibit A 
attached to the depositions and made a part of 
the depositions.” (See page 61 of record.) 

This testimony was admitted but appellee’s attorney 
did not offer in evidence the cross-examination of the 
witnesses. The Board considered the cross-examina¬ 
tion, however, as evidenced by the fact that it quoted 
in its opinion from the cross-examination of Mark 
Coleman and Benjamin Gotfredson. (Compare parts 
of opinion on pages 40-41 of record with cross-exami¬ 
nation of Mark Coleman and Benjamin Gotfredson 
on pages 66-67 and 69-70, respectively, of the printed 
record.) 

Section 907(a) of the Revenue Act of 1926 provides 
in part: 
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‘ ‘ The proceedings of the Board and its divisions 
shall be conducted in accordance with such rules 
of practice and procedure (other than rules of 
evidence) as the Board may prescribe and in ac¬ 
cordance with the rules of evidence applicable in 
courts of equity of the District of Columbia.” 

Section 650 of Jones on Evidence, Civil Cases, Third 
Edition, contains the following: 

"The deposition while in the hands of the Com¬ 
missioner, is just as much beyond the control of 
the parties as after it has been filed with the court; 
and, although a party is not compelled to use a 
deposition taken by himself, he can not prevent 
its use by the other party. First Nat. Bank of 
Grand Haven v. Forest, 44 Fed. 246: In re Rind- 
skoff, 24 Fed. 542, 23 Blatch. 302.” 

Again in Section 684: 

“When a deposition has been taken and filed, 
it becomes subject to the control of the court. It 
is not under the ownership or control of either 
party to the exclusion of the other; nor can either 
party be compelled to make use of the deposition, 
if he does not elect to do so. This rule applies to 
the direct as well as to the cross-examination.” 

This Court has held in Bernhardt v. City and S. Ry. 
Co., 49 App. D. C. 265 (1920), 263 Fed. 1009, and in 
New Arcade Co. v. Owens, 49 App. D. C. 65 (1919) 
that parts of a deposition may be offered in evidence, 
provided the parts offered are coherent and not frag¬ 
mentary. 

It therefore appears that the cross-examination of the 
witnesses, which was not offered in evidence by either 
party at the trial, was not in evidence before the Board 
and that it was error for the Board to consider it. 
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4. No notice of deficiency was sent to the Cleveland 
Company as provided by law, and no de¬ 
ficiency can be asserted. 

Section 274(a) of the Revenue Act of 1924 provides: 

“If, in the case of any taxpayer, the Commis¬ 
sioner determines that there is a deficiency in re¬ 
spect of the tax imposed by this title, the tax¬ 
payer, except as provided in subdivision (d), shall 
be notified of such deficiency by registered mail, 
but such deficiency shall be assessed only as 
hereinafter provided. Within 60 days after such 
notice is mailed the taxpayer may file an appeal 
with the Board of Tax Appeals established by 
Section 900.” 

Section 274(a) of the Revenue Act of 1926 provides: 

“If in the case of any taxpayer, the Commis¬ 
sioner determines that there is a deficiency in 
respect of the tax imposed by this title, the Com¬ 
missioner is authorized to send notice of such de¬ 
ficiency to the taxpayer by registered mail. 
Within 60 days after such notice is mailed (not 
counting Sunday as the sixtieth day), the taxpayer 
may file a petition with the Board of Tax Appeals 
for a redetermination of the deficiency. Except 
as otherwise provided in subdivision (d) or (f) of 
this section or in section 279, 282, or 1001, no as¬ 
sessment of a deficiency in respect of the tax im¬ 
posed by this title and no distraint or proceeding 
in court for its collection shall be made, begun, 
or prosecuted until such notice has been mailed to 
the taxpayer, nor until the expiration of such 
60-day period, nor, if a petition has been filed with 
the Board, until the decision of the Board has 
become final. Notwithstanding the provisions of 
Section 3224 of the Revised Statutes the making 
of such assessment or the beginning of such pro¬ 
ceeding or distraint during the time such pro¬ 
hibition is in force may be enjoined by a proceed- 
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ing in the proper court.” (Exceptions not im¬ 
portant.) 

Thus Under both the 1924 and 1926 Acts, a taxpayer 
must have notice of a proposed deficiency by registered 
mail before any deficiency can be assessed and collected 
or determined by the Board. 

The deficiency letters of the Commissioner of In- 
ternal Revenue (appellee) which were appealed from 
are set out on pages 25 to 31, inclusive, of the printed 
record. The first two are notices to the Detroit 
Company of deficiencies for 1917, 1918, and 1919, the 
latter being the 60-day notice required by statute. 
The other two are 60-day notices to the Horse Com¬ 
pany and to the Realty Company for 1919. Nowhere 
is there a notice to the Cleveland Company and none 
was ever sent. 

The said 60-day notices were mailed in 1925 under 
the provisions of the Revenue Act of 1924, but Section 
283(b) of the Revenue Act of 1926 provides: 

“(b) If before the enactment of this Act any 
person has appealed to the Board of Tax Appeals 
under subdivision (a) of Section 274 of the Revenue 
Act of 1924 (if such appeal relates to a tax imposed 
by Title II of such Act or to so much of an income, 
war-profits, or excess-profits tax imposed by any 
of the prior Acts enumerated in subdivision (a) 
of this section as was not assessed before June 
3, 1924), and the appeal is pending before the 
Board at the time of the enactment of this Act, 
the Board shall have jurisdiction of the appeal. 
In all such cases the powers, duties, rights, and 
privileges of the Commissioner and of the person 
who has brought the appeal, and the jurisdiction 
of the Board and of the courts, shall be determined, 
and the computation of the tax shall be made, in 
the same manner as provided in subdivision (a) 
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of this section, except as provided in subdivision 
(j) of this section and except that the person 
liable for the tax shall not be subject to the pro¬ 
visions of subdivision (d) of Section 284.” 

The exceptions mentioned in said section are not im¬ 
portant. 

Thus, while the 60-day notices were mailed and the 
appeal to the Board was taken under the 1924 Act, the 
appeal was pending at the time of the enactment of 
the 1926 Act and is governed by the provisions of said 
Act, and particularly by Section 274(a) of said Act 
(supra). It is therefore apparent that no notice of a 
deficiency for 1918 or 1919 has been mailed to the 
Cleveland Company as provided by statute and that 
the Board has no authority to find and enter a deficiency 
against said Company. 

Wherefore, it is submitted that the Board committed 
error in entering the said deficiencies against the 
Cleveland Company. 

5. All the deficiencies entered against appellants by 
the Board are erroneous. 

A change in the Board’s ruling as to affiliations of 
the five companies will affect all the deficiencies entered 
by it. 

A change in the Board’s ruling as to the Saxon note 
will change the deficiencies or tax liabilities of the De¬ 
troit and Cleveland companies, or will change the 
deficiencies and tax liabilities of all the companies, if 
they are all held to be affiliated. 

If the Board’s holding as to affiliations and as to the 
Saxon note are correct, then the deficiencies and over¬ 
assessments entered by it are correct except that the 
deficiencies against the Cleveland Company can not 
be entered for reasons stated above. 
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Wherefore, it is submitted that the amounts of the 
deficiencies entered by the Board are excessive and 
erroneous and that the overassessments entered by the 
Board are erroneous in that they are understated. 

CONCLUSION. 


The evidence shows that all five appellant companies 
were affiliated during 191S and 1919 within the purview 
of the law; that the Detroit Company sustained a loss 
of §45,700.82 on the Saxon Company note in 1918 or, 
if not in 1918, then in 1919. The evidence is uncon- 
tradicted and must prevail. It is therefore submitted 
that thi^ Court should find and hold that there is no 
evidence to support the position of the Board with 
respect to these two questions and further find and 
hold that a recomputation of the tax liability should 
be made on the basis of affiliating all five appellant 
companies and allowing the Saxon Company note loss 
of S45,700.82 to the Detroit Company in 1918 (or in 
1919). 

It has been shown that there is no authority for 
entering and collecting a deficiency against the Cleve¬ 
land Company and it is therefore submitted that this 
Court should so find and hold. 

Wherefore, appellants pray that this Honorable 
Court will grant the relief sought. 

Respectfully submitted, 

Geo. E. H. Goodner, 
Attorney for Appellants. 

Address: Munsey Building, 
Washington, D. C. 

George R. Jackson, 

Paul D. Banning, 

Of Counsel. 
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American Auto Trimming Company et al., 

Appellants, 

v. 

Commissioner of Internal Revenue, 

Appellee. 


On Petition for Review of Decision of the United States 

Board of Tax Appeals. 


APPELLANTS’ REPLY BRIEF. 

Appellants’ brief was filed February 20, 1929. Ap¬ 
pellee’s brief was filed November 1, 1929. 

But for certain misstatements of appellee, on which 
his argument is predicated, no reply brief would be 
offered. The points argued by appellee will be taken 
up in the order presented by him. 

I. 

Appellee devotes considerable space to arguing that 
the stock of the five appellant companies was not 
“owned” by the same interests (pp. 15-21 of his brief). 
There has never been any such contention on the part 
of appellants. It is contended, however, that substan¬ 
tially all the stock was “controlled” by the same 
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interests and that that interest was Benjamin Got- 
fredson. 

The word “controlled” means something different 
from “owned,” else Congress would not have used it. 
In appellants’ principal brief (page 9) attention was 
called to the statement of the Board in its opinion that 
Benjamin Gotfredson controlled all the stock of all 
five companies except the stock of Joyce in the Detroit 
and Cleveland companies Apparently the record sus¬ 
tains such a finding, or the Board would not have made 
the statement, and the argument was there devoted to 
showing that he also controlled Joyce’s stock. Ap¬ 
pellee now contends that Benjamin Gotfredson only 
“controlled” the stock which he “owned,” but since 
the Board has ruled otherwise in affiliating the Detroit 
and Cleveland Companies in one group and the Horse, 
Land, and Realty Companies in another group, on the 
basis of “control,” and, since appellee has not appealed 
or cross-appealed from the Board’s decision and deter¬ 
mination, it can not now raise a new question before 
this Court. 

The record shows that Joyce owned 25% of the stock 
of the Detroit Company and 12J^% of the stock of the 
Cleveland Company throughout 1918 and 1919 and 
that Benjamin Gotfredson controlled all the rest. If 
a divergence of 12J^% in the “control” of the two 
companies by Benjamin Gotfredson does not disturb 
affiliation, how can a divergence of only 12^% between 
his control of the Cleveland Company and the other 
three defeat affiliation? The Court should not over¬ 
look the fact that the Detroit Company owned 50% of 
the stock of the Cleveland Company, and that Benjamin 
Gotfredson controlled this 50% through his control of 
the Detroit Company. 

Appellee devotes considerable argument to the propo- 
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sition that there was no control under the law unless 
95% was controlled. When the rulings are all analyzed, 
they simply amount to this, that control of 95% will 
at least be held to be control in all cases. The fact 
that Congress, in the Revenue Act of 1924 (Sec. 240) 
abandoned the provisions of prior acts as to affiliation 
and provided, for the first time, that affiliation would 
be permitted only in the case of ownership of 95% of 
stock, can not affect the interpretation to be placed 
on the prior acts and can not have the effect which 
appellee tries to imply. 


II. 

Appellee admits that if the Saxon note was sold to 
Benjamin Gotfredson in 1918, the Detroit Company is 
entitled to deduct a loss of 845,700.82 in that year. 
He then states on page 24 of his brief that the only 
evidence of sale in the record is found in the testimony 
of Mark Coleman. Since Coleman’s testimony is not 
contradicted or impeached, it should be accepted be¬ 
cause he was secretary or assistant secretary of the 
company and in a position to know. 

In his testimony regarding the sale of this note 
(pp. 57 and 58 of record), Mr. Coleman explains how 
and why the sale was made and then testifies that the 
“transaction” took place in 1918. From reading his 
entire testimony, it is evident that the word “trans¬ 
action” as used by him means the “sale.” Appellee, 
by quoting only part of the evidence, provides a basis 
for his weak argument, that there is no evidence as to 
when the sale was made. Obviously the date of pay¬ 
ment by Gotfredson would not be controlling as to the 
date of sale. 

It is apparent that appellee recognizes the error of 
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the Board in resting its adverse decision on this point 
on the cross-examination in the depositions which was 
never offered in evidence (R. 64), and which the Board 
could not, under the rules of evidence, consider at all. 
That the Board did consider these depositions and 
reach its decision upon such consideration is evidenced 
by the fact that, in its opinion, the Board quoted ver¬ 
batim from the cross-examination of both Mark Cole¬ 
man and Benjamin Gotfredson (pp. 39-41 of record). 

The only question for this Court to decide is when 
the sale was made—in 1918 or in January, 1919,—in 
order to place the loss of 845,700.82 in the proper year. 
The reacquisition of the note in July, 1919, after con¬ 
ditions had materially changed for the better with the 
maker of the note, can not alter the loss sustained on 
the original sale. If Mr. Gotfredson, in the light of 
the improved financial conditions of the maker, did 
not care to profit on the transaction at the expense 
of the Detroit Company and assigned the note back, 
the value of the note when reassigned by him became 
a gift or paid-in surplus to the Detroit Company in 
excess of the amount it paid Gotfredson, as pointed out 
in appellants’ original brief. 

III. 

Appellee consumes eight pages (4 to 12) of his 27 
page brief in reprinting the findings of fact of the 
Board of Tax Appeals which appear on pages 32-37 
of the record, and then proceeds on page 12 to mis¬ 
state what the Board found. But for this misstatement 
appellee would apparently have no basis of argument 
whatever on his third point. 

In the last paragraph on page 12 of his brief appellee 
states that the Board found and determined 



“that the Cleveland and Detroit Companies filed 
a single consolidated return for the years 1918 and 
1919; that one office in Detroit served both com¬ 
panies, and that both companies had the same 
officers.” (Italics supplied.) 

The Board did not find and determine any such thing. 

What the Board found was that 

“The original returns for the petitioner corpora¬ 
tions for the years 1918 and 1919 were consolidated 
returns.” (Last paragraph, page 35 of record and 
first paragraph, page 9 of appellee’s brief.) 

Again, in its Order of Redetermination, the Board 

stated: 


“The evidence of record indicates that the peti¬ 
tioners filed a single consolidated return for the 
year 1918 and a single consolidated return for the 
year 1919; that one office in Detroit served all 
companies and that all had the same officers.” 
(Last par. p. 42 of record.) 

In the face of the foregoing, how can appellee make 
the statement that he does on page 12 of his brief? 
The petitioner corporations referred to by the Board 
are the five petitioners (appellants) and not the Detroit 
and Cleveland Companies. 

Thus, by a misstatement of the facts, does appellee 
seek to work out a constructive notice of deficiency 
to the Cleveland Company contrary to the plain pro¬ 
visions of Section 274(a) of the Revenue Act of 1924 
(page 9, appellants’ brief) and Section 274(a) of the 
Revenue Act of 1926 (page 9, appellants’ brief), on the 
theory that notice to one of two corporations, who 
joined in a consolidated return, is notice to both. It 
is true that the Board held that notice to the Detroit 
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Company as provided in said Sections 274(a) was 
equivalent to notice to the Cleveland Company (cov¬ 
ered in the fourth assignment of error, p. 51 of record), 
but the Board did not base its holding on a misstatement 
of the facts. The Board merely ignored the plain lan¬ 
guage of the Act. (Sec. 274(a) supra.) Appellee now 
seeks to bolster up the Board’s erroneous holding by 
making and arguing from a misstatement of fact. 

The Board held that no deficiency could be asserted 
against the Land Company because no notice was sent 
to it as provided by law. (P. 45 of record.) If the 
Board had accepted appellee’s contention that a notice 
to one taxpayer corporation is a notice to all which 
joined in a consolidated return, it would not have ruled 
as it did in the case of the Land Company. 

It is well established that Revenue Acts must be 
construed so as to carry out the plain intent of Con¬ 
gress and that all reasonable doubts must be resolved 
in favor of the taxpayer. There can be no doubt but 
that the language of said Section 274(a) provides that 
a taxpayer must have a notice of a deficiency by regis¬ 
tered mail before any deficiency can be assessed and 
collected against it and that such a notice to some 
other taxpayer is not sufficient. The word “taxpayer” 
is defined in Section 1 of the Revenue Act of 1918 as 
follows: 

“The term ‘taxpayer’ includes any person, 
trust, or estate subject to a tax imposed by this 
Act.” 

It remains only to consider the statement of appellee 
that “notice to one was notice to both,” on page 26 
of his brief. He cites in support of this statement 
Tevis v. Ryan, 233 U. S. 273. In that case one of the 
parties to a joint contract was resisting judgment on 
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the ground that he had not been served with notice. 
The Court held that notice to either one of two joint 
contractors is notice to both. The case does not deal 
with an Internal Revenue tax assessment, where there 
is no contract between two affiliated corporations and 
where the law prescribes the kind of notice and manner 
of serving it. It therefore has no application to the 
instant case and the suggestion that it does is mis¬ 
leading. 

On November 13, 1928, the United States Board of 
Tax Appeals promulgated its decision in the appeal of 
the Phoenix National Bank and the Phoenix Savings 
Bank and Trust Company, 14 B. T. A. 115. In that 
case, arising under the 1918 Act, the Board took a 
position contrary to the one taken in the case at bar, 
and held that a notice of deficiency to one of an affiliated 
group of taxpayers was not notice to the other, and held 
further that the Board had no jurisdiction to deter¬ 
mine a deficiency against a taxpayer having no such 
notice. 

Respectfully submitted, 

Geo. E. H. Goodneb, 
Attorney for Appellants, 
Address: Munsey Building 

Washington, D. C. 

Geokge R. Jackson, 

Paul D. Banning, 

Of Counsel . 


